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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 11-1998) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of November 1998 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Decem- 
ber 16, 1998. 


Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: December 16, 1998. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


EXTENSION OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING REMOTE LOCATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs second extension of the 
second prototype of Remote Location Filing (RLF). This notice also in- 
vites public comments concerning any aspect of the current test, in- 
forms interested members of the public of the eligibility requirements 
for voluntary participation, describes the basis for selecting partici- 
pants, and establishes the process for developing evaluation criteria. To 
participate in the prototype test, the necessary information, as outlined 
in this notice, must be filed with Customs and approval granted. It is 
important to note that resources expended by the trade and Customs on 
these prototypes may not carry forward to the final program. 

Based on our experience in the extension of the second prototype of 
RLF, we have made modifications to the sections detailing Eligibility 
Criteria, Prototype Two Applications, and Misconduct. The changes to 
the Prototype Two Applications will affect parties who wish to apply for 
participation in the extension of the second prototype of RLF. Current 
participants may continue their participation without reapplying. 


EFFECTIVE DATE; The extension of the second prototype will com- 
mence no earlier than January 1, 1999, will continue, and be concluded, 
no earlier than December 31, 1999, by a notice in the Federal Register. 
Comments concerning any aspect of the remote filing prototype test 
must be received on or before January 6, 1999. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in the pro- 
totype should be addressed to the Remote Filing Team, U.S. Customs 
Service, 1300 Pennsylvania Avenue, N.W. Room 5.2 A, Washington, D.C. 
20229-0001. 


FOR FURTHER INFORMATION CONTACT: 

For systems or automation issues: Joseph Palmer (202) 927-0173, 
Jackie Jegels (301) 893-6717, or Patricia Welter (305) 869-2782. 

For operational or policy issues: Jennifer Engelbach (202) 927-2293, 
or Bonnie Brigman (202) 927-0294. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
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1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs Au- 
tomation Program (NCAP), an automated and electronic system for the 
processing of commercial importations. Section 631 in Subtitle B of the 
Act creates sections 411 through 414 of the Tariff Act of 1930 (19 U.S.C. 
1411-1414). These define and list the existing and planned components 
of the NCAP (Section 411), promulgate program goals (Section 412), 
provide for the implementation and evaluation of the program (Section 
413), and provide for remote location filing (Section 414). 

The Remote Location Filing (RLF) prototype will allow an approved 
participant to file electronically a formal or informal consumption 
entry with Customs from a location within the United States other than 
the port of arrival (POA), or from within the port of arrival with a re- 
quested designated exam site (DES) outside of the POA. Section 
101.9(b) of the Customs Regulations (19 CFR 101.9(b)), implements the 
testing of NCAP components. See, T.D. 95-21 (60 FR 14211, March 16, 
1995). 

Since June 1994, the Customs Remote Team has shared the Customs 
RLF concept through many public meetings and concept papers, as well 
as posted information on the Customs Electronic Bulletin Board 
(CEBB), the Customs Administrative Message System, and the Cus- 
toms Web Site on the Internet at “http://www.customs.treas.gov/rlf.” 
Pursuant to § 101.9, Customs Regulations, Customs has been testing 
the RLF concept. 

On April 6, 1995, Customs announced in the Federal Register (60 FR 
17605) its plan to conduct the first of at least two prototype tests regard- 
ing RLF The first test, Prototype One, began on June 19, 1995. On Feb- 
ruary 27, 1996, Customs announced in the Federal Register (61 FR 
7300) that it was permitting an extension and expansion of the RLF 
Prototype One until the implementation of Remote Prototype Two. On 
November 29, 1996, Customs announced in the Federal Register (61 FR 
60749) its plan to conclude the first prototype test on December 31, 
1996, and conduct a second prototype test of RLF commencing no earli- 
er than January 1, 1997. On December 3, 1997, Customs announced in 
the Federal Register (62 FR 64043) its plan to extend the second proto- 
type through December 31, 1998. In today’s document, Customs is an- 
nouncing that it will permit a second extension of the RLF Prototype 
Two. 

The first remote location prototype test was offered in the Automated 
Commercial System (ACS). Although the second remote prototype test 
was originally scheduled to be tested in the Automated Commercial En- 
vironment (ACE), the success of Prototype One precipitated the second 
test under ACS with a larger participant pool. Remote location filing 
will be a capability of ACE. 

Additional prototypes of RLF are being developed by Customs to de- 
termine the systemic and operational design of the final RLF program 
which will allow all filers to participate in this type of entry process at 
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the national level. Prototype participants must recognize that these 
prototypes test the benefits and potential problems of RLF for Customs, 
the trade community, and other parties impacted by this program. 


Description of RLF Program 


The RLF program will be determined by the experiences of the 
planned remote prototypes and with other Customs initiatives, such as 
the Trade Compliance Redesign, and ACE. The Customs RLF team’s 
objectives are: 


1) To work with the trade community, other agencies, and other 
parties impacted by this program in the design, conduct, and evalu- 
ation of the second prototype test of RLF; 

2) To obtain experience through prototype tests of RLF for use in 
the design of operational procedures, automated systems, and reg- 
ulations; and 

3) To implement RLF at the national level in conjunction with 
the Trade Compliance Redesign and ACE. 


Description of Proposed Test 


Prototype Two commenced January 1, 1997, and will run until con- 
cluded, no earlier than December 31, 1999, by a notice in the Federal 
Register. Prototype Two will evaluate the operational impact and pro- 
cedures for a larger participant base, and test filing from a remote loca- 
tion and alternate location examinations. 


Regulatory Provisions Suspended 


Certain provisions in Parts 111 and Part 141 of the Customs Regula- 
tions will be suspended during this prototype test. This will allow bro- 
kers to file remotely to service ports, designated as “broker districts” in 
accordance with a general notice published in the Federal Register (60 
FR 49971, dated September 27, 1995), where they currently do not hold 
permits, and allow for the movement of cargo from its POA to a DES 
outside of the POA. 


Eligibility Criteria 

To qualify, a participant must have proven capability to provide elec- 
tronically, on an entry-by-entry basis, the following: entry; entry sum- 
mary; invoice information using the Electronic Invoice Program (EIP) 
when required by Customs; and the payment of duties, fees, and taxes 
through the Automated Clearinghouse (ACH). 

The following eleven requirements and conditions apply: 


1. Participants must be operational on ACH 30 days before ap- 
plying for Prototype Two. 

2. Participants must be operational on EIP before applying for 
Prototype Two. 

3. The requested Customs locations must have operational expe- 
rience with EIP and have received RLF training. 
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RLF Trained Locations 

The following are locations currently operational under the RLF 
Prototype Two test as both ports of arrival (POA) and designated 
examination sites (DES). 


Orlando, FL 
Pascagoula, MS 
Philadelphia/Chester. 
Port Everglades, FL 
Port Huron, MI 
Portland, ME 

Portland, OR 

Portland Int’! Airport, OR 
Pr ence, RI 
Richmond, VA 
Rochester, NY 

San Diego/Otay Mesa, CA 
San Francisco/Oakland 
Savannah, GA 

Se >, WA 

Shreveport, LA 
Springfield, MA 
Tampa, FL 

Toledo, OH 
Utica/Syracuse, NY 
Vicksburg/Jackson, MS 
West Palm Beach, FL 
Wilmington, NC 


ns 
As the prototype continues and trade interest warrants, ports 

which are not currently trained in EIP and RLF processing will be 
trained. Announcements on newly trained ports will be placed on 
the CEBB, Administrative Message System, and Customs Web Site 
on the Internet. One criteria for selecting a port for training will be 
interest from the trade. Participants who would like to expand 
their participation to a non-trained port, should send the following 
information to the Remote Filing Team (at the address listed at the 
front of this document): 

a. Company name; 

b. Contact name and phone number; 

c. Importer name; 

d. Port(s) of interest; and 

e. The estimated number of entries a month. 


4. Participants must maintain a continuous bond which meets or 
exceeds the national guidelines for bond sufficiency. 

5. Only entry types 01 (consumption) and 11 (informal) will be 
accepted. 

6. Cargo release must be certified from the entry summary (EI) 
transaction with the exception of immediate delivery explained in 
#7. 

7. RLF participants will be allowed to file Immediate Delivery re- 
leases for direct arrival road and rail freight at the land bor- 
der using paper invoices under Line Release, Border Cargo 
Selectivity (BCS), or Cargo Selectivity (CS). This must be done in 
accordance with 19 CFR 142.21(a). Submission of all line items at 
the time of release will be required of Northern Border filers if the 
release is effected using BCS or CS. If an examination is required 
for a line release transaction, the filer must submit all relevant line 
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item information through BCS or CS. Under BCS and CS, the ex- 
amination will be performed at the port of arrival using paper in- 
voices. If the filer wishes the examination to be performed at an 
alternate site, full entry summary information (an EI transaction 
in ABI) with electronic invoice must be transmitted. 

8. Participants will not be allowed to file a RLF entry involving 
cargo that has already been moved using in-bond procedures. 

9. Participants will be required to use other government agency 
interfaces where available. 

10. When necessary, cargo will be examined at the Customs port 
of arrival, or, at Customs discretion, a filer’s requested DES, which 
must be the Customs port nearest the final destination. The sched- 
uling (approval) of merchandise for examination at a DES that is 
not at the port of arrival will be considered a conditional release 
under permit that automatically obligates the importer’s bond 
pursuant to 19 CFR 113.62 for an immediate redelivery to the DES. 
This Federal Register Notice advises the importer of record for 
such merchandise that this movement is a redelivery and he/she 
will not receive an individual notice of redelivery, Customs Form 
4647, and that the redelivery clause of the importer’s bond is auto- 
matically triggered whenever Customs decides to examine the mer- 
chandise at a DES that is not at the port of arrival. 

11. Ifa notice of redelivery is not complied with, or delivery to un- 
authorized locations, or delivery to the consignee without Customs 
permission occurs, the obligors agree to pay liquidated damages in 
the amount specified pursuant to the bond in 19 CFR 113.62 (f). 


Customs will work with all participants to ensure that: 


1) Customs contacts and problem solving teams are established, 
and 


2) Procedures for remote entry and entry summary processing 
are prepared. 


Prototype Two Applications 


This notice solicits applications for participation in Remote Location 
Filing Prototype Two. All applications must initially be submitted to 
Customs (at the address listed at the front of this document). Applica- 
tions will be accepted up to 30 days before the close of the Prototype 
Two extension. 

Since this is an extension of Remote Prototype Two, current partici- 
pants may continue their participation without reapplying. Note that 
participation in RLF Prototype Two is not confidential, and that lists of 
participants will be made available to the public. New applicants will 
follow a two-step application process. 


First Stage Application 
During the first step, the filer must submit the following infor- 
mation to U.S. Customs Headquarters (address cited above): 


1. Filer or Broker name, address, filer code and IRS#; 
2. Electronic Invoicing Program status and starting date; 
3. Electronic Payment (ACH) status and starting date; 





ETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


1. Site(s) from which the broker will be transmitting the 


electronic information; 
5. Type of protocol: All, EDIFACT or both; and 


6. Point of contact. 


Second Stage Application 
Once a filer has received written approval from U.S. Customs 


Headquarters to proceed with the second step of the application 
f 


process, the filer must submit the following information to the Port 
Director(s) overseeing each requested POA and DES location for 
each client (importer): 
1. Participating importer name, telephone number, contact 
name, and Importer Number; 
2. Supplier name, address, and manufacturer’s number; 
3. Types of commodities to be imported; 
4. Other government agency requirements; 
5. Site(s) from which the applicant will be transmitting the 
electronic information; 
6. Port name and port code for port(s) of arrival; 
7. Port name and port code for designated examination 
site(s) located nearest the final destination(s); 
8. Monthly entry volume anticipated; 
9. Carriers used and their Automated Manifest System 
AMS) status; 
10. Main contact person and telephone number of filer; and 
11. Certification that a copy of this application letter has 
been provided to the Client named in item 1. 


Basis for Participant Selection 
basis for applications approved by Customs Headquarters will be 
EIP operational experience, electronic abilities, available electronic in- 
terfaces with other agency’s import requirements, and operational li- 
mitations. For application scenarios requesting a DES outside of the 
POA, the compliance rate of the parties involved will be taken into con- 
siaeration. 

he basis for applications being approved or denied by the Port Di- 
rector(s) will involve issues such as commodity documentation require- 
ments and whether the port has been trained in EIP/RLF. 

Upon receipt of an application, the Port Director or designate, will 
send the applicant a letter of acknowledgment. If there are no issues to 
be resolved, the application will be considered approved twenty (20) 
days from the date of the acknowledgment letter. If there are issues to be 
resolved prior to a decision on the application, the Port Director or des- 
ignate will send the applicant, within twenty (20) days, a letter indicat- 
ing that the application is pending further review until joint resolution 
of the issues can be achieved. If the application is denied, the Port Direc- 
tor or designate will issue a denial letter with reasons to the applicant. If 
denied, the applicant may appeal to the Remote Filing Team at Head- 
quarters in writing within twenty (20) days from the date of denial or 
reapply to the Port Director(s). 


I'he 





U.S. CUSTOMS SERVICE 


Misconduct 

If a program participant attempts to submit data for merchandise 
subject to quota, anti-dumping duties, countervailing duties, or other 
non-eligible merchandise, or fails to exercise reasonable care in the exe- 
cution of participant obligations and the filing of information regard- 
ing the admissibility of merchandise, and declaring the classification, 
value, and rate of duty applicable to the merchandise, or otherwise fails 
to follow the procedures (outlined herein) or applicable laws and regu- 
lations, then the participant may be subject to liquidated damages, pen- 
alties, and/or other administrative sanctions, expelled or suspended 
from the prototype, and/or prevented from participation in future pro- 
totypes. Customs has the discretion to suspend prototype participation 
based on the determination that an unacceptable compliance risk ex- 
ists. This suspension may be invoked at any time after acceptance in the 
prototype. 

Any decision proposing suspension of a participant may be appealed 
in writing to the Headquarters Remote Team within twenty (20) days of 
the decision date. Such proposed suspension will apprise the partici- 
pant of the facts or conduct warranting suspension. Should the partici- 
pant appeal the notice of proposed suspension, the participant should 
address the facts or conduct charges contained in the notice and state 
how he does or will achieve compliance. However, in the case of willful- 
ness or where public health interests or safety are concerned, the sus- 
pension may be effective immediately. 

Any other action commenced by Customs for misconduct may be ap- 
pealed in writing through existing procedures or, if none exists, to the 
Headquarters Remote Team within twenty (20) days of the action. 
Test Evaluation Criteria 

Once participants are selected, Customs and the participants will 
meet publicly or in an electronic forum to review comments received 
concerning the methodology of the test program or procedures, com- 
plete procedures in light of those comments, and establish baseline 
measures and evaluation methods and criteria. Evaluations of the pro- 
totype will be conducted and the final results will be published in the 
Federal Register as required by § 101.9(b), Customs Regulations. 

The following evaluation methods and criteria have been identified. 

1. Baseline measurements will be established through data quer- 
ies and questionnaires. 


2. Reports will be run through use of data query throughout the 
prototype. 


3. Questionnaires will be distributed during and after the proto- 
type period. Participants are required to complete the question- 
naires in full and return them within 30 days of receipt. 

Customs may evaluate any or all of the following items: 


¢ workload impact (workload shifts, volume, etc.); 
¢ policy and procedural accommodation; 
e trade compliance impact; 
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alternate exam site issues (workload shift, coordination/com- 
munication, etc.); 
problem solving; 
system efficiency; and 
the collection of statistics. 
The trade will be responsible for evaluating the following items: 
service in cargo clearance; 
problem resolution; 
cost benefits; 
system efficiency; 
operational efficiency; and 
other items identified by the participant group. 
Dated: December 1, 1998. 
ROBERT S. TROTTER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, December 7, 1998 (63 FR 67511)] 


IMPLEMENTATION OF THE 
AUTOMATED DRAWBACK SELECTIVITY PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document sets forth for the information of the general 
public the text of a document that was previously published in the Cus- 
TOMS BULLETIN on November 25, 1998, pursuant to section 622 of the 
Customs Modernization provisions of the North American Free Trade 
Agreement Implementation Act, to provide notice of the nationwide op- 
erational implementation of an automated drawback selectivity pro- 
gram. Publication of that notice in the CUSTOMS BULLETIN was a 
prerequisite to application of the section 622 provisions that provide for 
the imposition of monetary penalties for filing false drawback claims 
and that provide for the establishment of a drawback compliance pro- 
gram. 


FOR FURTHER INFORMATION CONTACT: Al Morawski, Office of 
Field Operations (202-927-1082). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act (the Act, Public Law 103-182, 
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107 Stat. 2057). Title VI of the Act set forth Customs Modernization 
provisions that included, in section 622, provisions regarding penalties 
for false drawback claims. Paragraph (a) of section 622 amended the 
Tariff Act of 1930 by adding section 593A (codified at 19 U.S.C. 1593a) 
which prescribes the actions that Customs may take (including the as- 
sessment of monetary penalties) for the filing of false drawback claims, 
requires Customs to establish a voluntary drawback compliance pro- 
gram, and requires the Secretary of the Treasury to promulgate regula- 
tions and guidelines to implement the section 593A provisions. Under 
paragraph (b) of section 622, the section 593A provisions apply to draw- 
back claims filed on and after the nationwide operational implementa- 
tion of an automated drawback selectivity program by Customs, and 
Customs was required to publish in the CusToMs BULLETIN the effective 
date of that selectivity program. The notice mandated by paragraph (b) 
of section 622 was published in the CUSTOMS BULLETIN on November 25, 
1998, and is republished here for the information of the general public. 


Dated: December 2, 1998. 


STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


Accordingly, the document that provided notice of the nationwide op- 
erational implementation of the automated drawback selectivity pro- 
gram, as discussed above, is reproduced below: 


(T.D. 98-88) 


IMPLEMENTATION OF THE 
AUTOMATED DRAWBACK SELECTIVITY PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 622 of the Customs Modernization 
provisions of the North American Free Trade Agreement Implementa- 
tion Act, this document provides notice of the nationwide operational 
implementation of an automated drawback selectivity program. Publi- 
cation of this notice is a prerequisite to application of the section 622 
provisions that provide for the imposition of monetary penalties for fil- 
ing false drawback claims and that provide for the establishment of a 
drawback compliance program. 


DATES: The automated drawback selectivity program was implement- 
ed on August 29, 1998. The liability for monetary penalties for the filing 
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of false drawback claims applies to drawback claims filed on and after 
November 25, 1998. 


FOR FURTHER INFORMATION CONTACT: Al Morawski, Office of ’ 
Field Operations (202-927-1082) 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The Customs Modernization provisions contained in Title VI of the 
North American Free Trade Agreement Implementation Act (the Act, 
Public Law 103-182, 107 Stat. 2057) included, in section 622, provi- 
sions regarding penalties for false drawback claims. 

Paragraph (a) of section 622 amended the Tariff Act of 1930 by adding 
section 593A (codified at 19 U.S.C. 1593a) which (1) prescribes the ac- 
tions that Customs may take, including the assessment of monetary 
penalties, for the filing of a false (fraudulent or negligent) drawback 
claim, (2) requires Customs to establish a voluntary drawback com- 
pliance program under which participants in certain circumstances 
may be afforded an alternative to the monetary penalty that would nor- 
mally apply for filing a false drawback claim, and (3) requires the Secre- 
tary of the Treasury to promulgate regulations and guidelines to 
implement the section 593A provisions. 

Under paragraph (b) of section 622, which concerns the effective date 
of the amendment made by paragraph (a), the section 593A provisions 
can apply only to drawback claims filed on and after the nationwide op- 
erational implementation of an automated drawback selectivity pro- 
gram by Customs. Customs is required under paragraph (b) of section 
622 to publish in the CUSTOMS BULLETIN the effective date of the selectiv- 
ity program. 


Drawback Compliance Program 

On March 5, 1998, Customs published in the Federal Register (63 FR 
10970) as T.D. 98-16 a final rule document which revised the provisions 
within the Customs Regulations that pertain to drawback. The bulk of 
those drawback regulatory changes involved a revision of Part 191 of 
the Customs Regulations (19 CFR Part 191) in order to, among other 
things, reflect extensive changes to the drawback law made by section 
632 of the Act. The Part 191 texts as so revised also include a Subpart S, 
§§ 191.191 through 191.195, which pertains to the drawback com- 
pliance program mandated by section 593A of the Tariff Act of 1930 as 
added by section 622 of the Act. Those Subpart S provisions are directed 
to procedural aspects of the drawback compliance program (such as 
program participation requirements, including application submission 
and approval standards) and therefore do not incorporate specific stan- 
dards for the assessment or mitigation of penalties against program 
participants for filing false drawback claims. In view of the effective 
date limitation in paragraph (b) of section 622 of the Act, Customs has 
to date not accepted applications from prospective program partici- 
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pants or in any other way put those Subpart S provisions into opera- 
tion. 


Penalties and Mitigation Guidelines For False Drawback Claims 

On September 29, 1998, Customs published in the Federal Register 
(63 FR 51868) a notice of proposed rulemaking which set forth pro- 
posed amendments to the Customs Regulations to set forth the proce- 
dures to be followed when false drawback claims are filed and penalties 
are thereby incurred. The proposed regulatory changes implement all 
penalty aspects of section 622 of the Act and thus include proposed miti- 
gation guidelines that Customs would follow in arriving at a just and 
reasonable assessment and disposition of liabilities when false draw- 
back claims are filed and penalties are incurred by drawback com- 
pliance program participants or by persons who are not participants in 
that program. The document also proposed an amendment to the regu- 
latory texts adopted by T.D. 98-16 to provide more specificity regarding 
the grounds and procedures for removal of a participant from the draw- 
back compliance program. The Background portion of the document 
also referred to paragraph (b) of section 622 of the Act, noting in this 
regard that the proposed regulatory amendments set forth in the docu- 
ment, if adopted as a final rule, will not be effective until Customs im- 
plements an automated drawback selectivity program. 


IMPLEMENTATION OF THE SELECTIVITY PROGRAM 


Customs hereby gives notice that on August 29, 1998, Customs imple- 


mented, on a nationwide operational basis, an automated drawback se- 
lectivity program. This criteria-based selectivity program automates 
the previously manual, labor-intensive processing of drawback claims. 
This automation will result in more efficient processing of drawback 
data and will move Customs one step closer to paperless processing of 
drawback claims. 

As a consequence of implementation of the drawback selectivity pro- 
gram, any person who files a false drawback claim on and after Novem- 
ber 25, 1998, will become potentially liable for a monetary penalty 
under 19 U.S.C. 1593a. However, Customs does not intend to issue a 
penalty notice or take any other action authorized by 19 U.S.C. 1593a in 
respect of any such violation until such time as final regulations imple- 
menting the provisions of 19 U.S.C. 1593a are in effect. 


Dated: November 4, 1998. 


‘ 


ROBERT S 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, December 8, 1998 (63 FR 67722 


(Za 
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YRMED COMPLIANCE PUBLICATIONS 
phies of “7 nformed compliance” nd “shared responsibil- 
» the Customs modernization portion of the North Ameri- 
Agreement Implementation Act (Title VI of Pub. Law 
‘hese conce pt s are premised on the idea that in order to max- 
oluntary compliance with Customs laws and regulations, the 
ade community needs to be clearly and completely informed of its le- 
| obligations. In recognition of the complexity of importing and the 
value of adequate and timely information concerning importers’ rights 
and obli s, the Customs Service has undertaken to provide the 
public with relevant information concerning its rights and responsibi- 
lities under Customs and related laws in a variety of formats. It is hoped 
that these e forts \ W “ill assist the public in meeting its responsibility of 


tion 


gatl 


using reasonable care to enter classify and value imported merchan- 
dise 

During 1996, the Customs Service developed and released its “In- 
formed Compliance Strategy.” This Strategy identifies my office as 
“Customs principal provider of technical information” and indicates 
that “distribution of such information, intended to assist the trade in 
exercising —— will be made through numerous channels in 
a variety of media.” In support of Customs Informed Compliance Strat- 
egy, my office produces and posts electronic copies of informed com- 
plianc e publications on the Customs Electronic Bulletin Board (CEBB) 
and on the Customs World Wide Web site. These electronic copies are 
available in a variety of downloadable formats. 

To assist users of these publications and in response to numerous re- 
quests for printed copies, we are reproducing in this Customs Bulletin 
copies of the Informed Compliance Publications in the “What Every 
Member of the Trade Community Should Know About: * * *” series that 
he ave been posted on our CEBB and Web site during this year. 

The topics addressed by these publications are: 
Ribbons & Trimmings, 

Agriculture Actual Use, 

Reasonable Care, 

Footwear, 

Drawback, 

Lamps, Lighting & Candle Holders, 

Rules of Origin, 

ABC’s of Prior Disclosure, 

Records and Recordkeeping Requirements, 
Gloves, Mittens and Mitts, 

Waste & Scrap under Chapter 81, 
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Tableware, Kitchenware, Other Household Articles and Toilet Ar- 
ticles of Plastics. 
Textile & Apparel Rules of Origin- Index of Rulings 


In addition, Customs issued revised publications on: 


Textile & Apparel Rules of Origin 
NAFTA Eligibility and Building Stone 


Do 


During 1996, Customs issued the following Informed Compliance 
Publications, which were reprinted in the January 2, 1997 Customs 
BULLETIN (Vol. 30/31, No.52/1) and are also available on the CEBB and 
the Customs Web site: 

Customs Value 

Buying and Selling Commissions 

Bona Fide Sales and Sales for Exportation 

NAFTA for Textiles and Textile Articles 

Textile & Apparel Rules of Origin 

Fibers and Yarn 

Raw Cotton: Tariff Classification and Import Quotas 
Marble 

Mushrooms 

Peanuts 


During 1997, Customs issued the following Informed Compliance 
Publications, which were reprinted in the January 21, 1998 Customs 
BULLETIN (Vol. 32, No.2/3) and are also available on the CEBB and the 
Customs Web site: 

Granite 

Caviar 

Distinguishing Bolts from Screws 

Internal Combustion Piston Engines 

Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 

Tariff Classification Under The Harmonized Tariff Schedule 
Classification of Festive Articles 

Both the CEEB and the Customs Web site were established to provide 
interested parties with free, current, and relevant information regard- 
ing Customs operations and items of special interest. Included are pro- 
posed regulations, Customs publications and notices, rulings, and news 
releases. 

Access to the CEBB requires a PC, a modem, and a communications 
package set as an ANSI terminal with databits set to 8, stopbits set to 1, 
and parity set to None. The phone number to log on to the CEBB is (703) 
921-6155. Questions regarding the CEBB should be addressed to the 
CEBB Administrator at (703) 921-6236. Users of the Internet’s World 
Wide Web (WWW) may access Customs Web site 24-hours per day at 
http://www.customs.ustreas.gov/. 

STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis also knownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’sresponsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Ribbons and Trimmings, as part of ase- 
ries of informed compliance publications regarding the classification of imported 
merchandise. Itishoped that this material, together with seminars andincreased 
access to Customs rulings, will help the trade community in improving voluntary 
compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, an importer may wish to obtain aruling under Customs Regulations, 
19 C.ER. Part 177, or obtain advice from an expert (such as a licensed Customs 
Broker, attorney or consultant) who specializes in Customs matters. Reliance 
solely on the general information in this pamphlet may not be considered reason- 
able care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


The following is a textile compliance publication put together by the 
National Commodity Specialist Division (NCSD) of the Office of Regu- 
lations & Rulings. It should be used in conjunction with the Harmo- 
nized Tariff Schedule of the United States (HTS) as a guide to help 
interpret the classification of ribbons, trimmings and decorative yarns 
under the Harmonized Tariff Schedule. 


QUESTIONS & ANSWERS 
Question 
Even though there is a provision for “ribbon” under HTS 5806, there 
are several other possible classifications. Where are the various places 
where ribbon might be classified? 


Answer 


The following are the most common types of ribbon. There are other 
possibilities, of course, but these are the ones we see most frequently: 


¢ Woven textile ribbons in continuous lengths (assuming 
they are not coated) are classified under HTS 5806, according 
to fiber content. Note: (1) Simple hems running the length of 
these products, even if there are wires inserted along the hems 
for stiffness, will not change the classifications. (2) In calculat- 
ing chief weight, remember that a yarn or strip CONTAINING 
ANY AMOUNT OF METAL is a “metalized yarn,” which is 
considered an “other” textile material, not a man-made fiber. 
Invoices should describe the goods accordingly (see last ques- 
tion, which deals with invoicing). 


e Knitted textile ribbons in continuous lengths (assuming 
they are not coated): These ribbons, including warp-knit open- 
work (lace-like or net-like) ribbons are classified under HTS 
6002.10 or 6002.20. These ribbons are also subject to the above 
notes (1) and (2) regarding hems and metalized yarns. 


¢ Knitted or woven ribbons covered with flock are usually 
classified under HTS 5907.00.60 or 5907.00.80, depending on 
fiber content of the base fabric. They consist of a woven or 
knitted ribbon that has a velveteen appearance; the velveteen 
effect is achieved by gluing very short fibers (flock) to the base 
fabric. 


¢ Ribbons with a lacy appearance or a mesh (net-like) ap- 
pearance are almost always made of knitted material, and 
would thus be subject to the above guidelines. Sometimes it is 
hard to tell with the naked eye that such ribbons are knitted; 
often, under a magnifying glass or low-power microscope, the 
successive interlocking loops that are characteristic of knit- 
ting can be seen on the back of the ribbon, running lengthwise 
along the ribbon. Often these knit stitches are done with a fine, 
clear monofilament which is not noticeable at first glance. 


AND DECISIONS, VOI 


“Garlands” consisting of textile knit or woven ribbons cut to 
short lengths (8 to 25 feet): of these articles are hemmed at 
oth ends, they are not classified as narrow fabrics, but are 
nerally classified as other “made up” textile articles under 
appropriate provisions of HTS 6307. If they are not 
hemmed at the ends but have simply been cut straight across 
it the ends, these ribbons are considered to be piece goods un- 
der HTS 5806 (if woven) or 6002 (if knit). 
Extruded plastic ribbons that are not coated or meta- 
lized are usually made of polypropylene, polyethylene or poly- 
ester. They may be sold as “curling ribbons” because you can 
curl them easily by dragging a sharp edge along the length. 
They are often sold in egg-shaped packages wrapped in cello- 
rane. They can appear at first to be woven because if torn, 
hey split lengthwise into fibers, like a piece of cloth. They are 
difficult to tear across the width of the ribbon. Some are em- 
bossed (i.e., they have a pattern pressed into the surface) to 
make them look like they are woven, but are found upon close 
examination to have no woven or knitted yarns, but just a 
sheet or strip of plastic. Classifications depend on width: 


} 
ji 


y 
} 
t 


e HTS 5404 or 5405 if 5mm wide or less 

¢ HTS 3920 if more than 5mm wide 

> Note: see also Question 2, below, regarding heading 9505) 
Ribbons, classified in HTS 3920 or 3921 must not be further 
worked other than surface worked (for example, polished, em- 
bossed, colored, merely curved or corrugated). If further 
worked, such as hemmed, crimped or perforated, classification 
would be in HTS 3926.) 

Extruded plastic ribbons visibly coated with plastic: 

Some styles of extruded plastic ribbon described above, are 
laminated with another layer of plastic to provide a luster. 
Some are “pearlized” or iridescent or highly glossy. Usually 
one side of the ribbon has a noticeably different luster than the 
other side (i.e., one side is coated, the other isn’t). Classifica- 
tions depend on width: 

¢ HTS 5604 if 5mm wide or less 

¢ HTS 3920 if more than 5mm wide 

¢ (Note: see also Question 2, below, regarding heading 9505) 
(Ribbons, classified in HTS 3920 or 3921 must not be further 
worked other than surface worked. If further worked, such as 
hemmed, crimped or perforated, classification would be in 
HTS 3926.) 


Extruded plastic ribbons with metallic coating (metal 
in the form of vapor-deposited particles as opposed to a layer of 
metal foil): One side has a different (metallic) luster than the 
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other. The colors can be any colors of the rainbow, not necessa- 
rily “metal” colors such as silver and gold. The following clas- 
sifications also depend on width: 

° HTS 5605 if 5mm wide or less 

2 HTS 3920 if over 5mm wide 

¢ (Note: see also Question 2, below, regarding heading 9505) 
Ribbons, classified in HTS 3920 or 3921 must not be further 
worked other than surface worked. If further worked, such as 
hemmed, crimped or perforated, classification would be in 
HTS 3926.) 

Extruded plastic ribbons covered with flock may at first 
look like velveteen woven fabric, but the backing material is 

smooth plastic. The velveteen effect is achieved by gluing very 

short fibers (flock) to the plastic backing. 


HTS 3921 assuming the ribbons are over 5mm wide 
(Ribbons, classified in HTS 3920 or 3921 must not be further 
worked other than surface worked. If further worked, such as 
hemmed, crimped or perforated, classification would be in 
HTS 3926.) 

Textile ribbons consisting of two layers glued or sewn 
back-to back would be classified under the provision for the 
surface that gives the ribbon its essential character (The factor 


which determines essential character will vary among differ- 
ent kinds of goods. It may, for example, be determined by the 
nature of the material or component, its bulk, quantity, weight 
or value, or by the role of a constituent material in relation to 
the use of the goods). If (as in most cases we have seen) neither 
surface give the essential character, the ribbon should be clas- 
sified under the provision that occurs later in the tariff. 


Question 

What kinds of ribbons are classified in subheading 9505.90? 
Answer 

No textile ribbons, as of this date, have been classified in subheading 
9505.90. However, some non-textile decorative-type ribbons that con- 
sist of plastic sheet (or paper) with wired edges, if retail-packaged, are 
classified in heading 9505.90 as other festive articles, party decorations. 
Question 


Do we have a definition for the term “ribbon” as provided for under 
HTS 5806.32.10? 


Answer 


There is no definition in either the international or the US version of 
the HTS. Nor was there one under the former TSUSA. Nor has the issue 
been addressed in rulings or court decisions. However, the Explanatory 
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Notes for HTS 5806 mention ribbon in terms of galloons, the manufac- 
ture of hats and fancy collars, medal ribbons and decorative binding 
material. The key word is “decorative.” The following working defini- 
tion for “ribbon” as used in HTS 5806.32, is based on this EN and on 
definitions found in various textile dictionaries: 


Ribbons (other than typewriter ribbons) are narrow fabrics having 
primarily decorative uses such as gift wrapping, decorative crafts, 
and decorative or fancy trimming on garments, furnishings and 
the like. When used on garments or furnishings, ribbons are usual- 
ly used for trimming. They are available in a variety of patterns and 
colors and may have fancy constructions such as velvet, velveteen, 
satin or grosgrain, or may have decorative edges such as scallops. 
Such fancy constructions may indicate a primarily decorative use; 
or, the intended use may be indicated in other ways such as packag- 
ing, or descriptions of use (such as “trimming” ) from product liter- 
ature or catalogs. 


The definition is necessarily general because there is judgement in- 
volved. Subsequent rulings or court decisions could easily modify this. 
It is only a working definition at this point. 

Question 


How do you classify the various types of metalized yarns, and prod- 
ucts (such as ribbons) that are made from those yarns? 


Answer 


¢ Metalized yarns can take many forms. Some examples: 


° Metal wire combined with textile. 


Metalized strip, consisting of a core of metal foil or of plastic 
(often polyester) film coated with metal dust, sandwiched by 
means of adhesive between two layers of plastic film (e.g., “Lu- 
rex” ), 


Gimped (”supported”) yarn, consisting of a man-made fiber 
yarn around which is wrapped a metalized strip. 

Plied yarns, in which one or more of the plies is metalized strip, 
and others are man-made fiber. 


All of these are “metalized yarns” classifiable under HTS 5605. 

Often, the actual amount of metal present is quite small in relation to 
the weight of the textile fibers. However, in general, any of these yarns 
that have metal present, whatever the proportion of metal present, is 
classified as a metalized yarn under HTS 5605. 

For purposes of classifying a fabric or other article made from such 
metalized yarn, we consider the ENTIRE WEIGHT of the metalized 
yarn as “other” textile fibers (as opposed to man-made fibers) when 
making any “chief weight” determination. As stated earlier, invoices 


should describe the goods accordingly (see last question, which deals 
with invoicing). 





U.S. CUSTOMS SERVICE 


Question 


How would decorative cords, which might be sold as craft or gift-wrap 
materials, be classified? 


Answer 


These cords might be gimped, braided or simply twisted (gimping 
consists of wrapping a yarn around a core yarn, while braiding or plait- 
ing resembles weaving, but the yarns cross each other in a diagonal di- 
rection to form a tubular cord, rather than crossing in horizontal and 
vertical directions as in a woven fabric). Following are some of the pos- 
sible variations: 

¢ Decorative twisted cord (except those with rubber or met- 
al) generally are classified in HTS 5607 if they exceed the fol- 
lowing Section XI Note 3 decitex requirements: 


¢ (a) Of silk over 20,000 decitex (except silk worm gut); 

e (b) Of man-made fibers over 10,000 decitex (except tow, 
monofilament, and multifilament yarn without twist or 
with twist less than 5 turns per meter); 


(c) Of true hemp or flax: 


e (i) Polished or glazed, measuring 1,429 decitex or 
more; or 
(ii) Not polished or glazed, measuring over 20,000 de- 
citex; 

(d) Of coir, consisting of three or more plies; 


(e) Of other vegetable fibers measuring over 20,000 deci- 
tex; or 


(f) Reinforced with metal thread (metalized decorative 
type yarn falls in heading 5605). 


Other Exceptions: 


e (a) Yarn of wool or animal hair and paper yarn, other than 
yarn reinforced with metal thread; 
(b) Chenille yarn, gimped yarn and loop wale-yarn of 
heading 5606. 


Even if the individual yarns that make up the individual plies are 
braided, it is the final assembly that determines the classification. 


Decorative braided cord (except those with rubber or metal): 
Braid that is tightly plaited and has a compact structure is to be 
classified in HTS 5607, while the less compact, not tightly plaited 
braid is to be classified in HTS 5808. Flat braids (such as certain 
types of shoe-lace material) have generally been considered as not 
having a compact structure and thus have been classified in HTS 
5808. Braids for which it is difficult to say whether they are tight 
and compact, but which are primarily decorative in nature have 
been classified in HTS 5808, which is judged also to cover materials 
that are more decorative in nature. Another factor to consider is 
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that braided cord of heading 5607 may be made of coarser materials 

than braid of heading 5808. 

Decorative cord with core of rubber thread, outer cover- 

ing of braided metalized strip/yarn: HTS 5604.10. The Ex- 

planatory Note indicates that 5604 includes rubber thread covered 

by “plaiting” (braiding) 

Decorative cord with core of rubber thread, outer cover- 

ing of gimped metalized strip/yarn (i.e., metalized strip/yarn is 

wrapped, not braided, around the rubber core): HTS 5605. 

Decorative cord with core of textile yarn, outer covering of 

braided metalized strip/yarn: HTS 5808. 

Decorative cord with core of textile yarn, outer covering of 

gimped metalized strip/yarn (i.e., Metalized strip/yarn is 

wrapped, not braided, around the core): HTS 5605. Explanatory 

Note specifically describes metalized yarn constructed by gimping. 
Question 

Under HTS 5808, what is covered by HTSs 5808.10 versus 5808.90? 

Answer 


5808.10 covers ONLY “braids in the piece,” that is, braided flat mate- 
rials as well as tubular or cord-like materials that are too loosely 
constructed or too decorative in nature to go in HTS 5607. But these 
materials have the essential braid construction which is also described 
as “plaiting.” This construction resembles weaving, but the yarns cross 
each other in a diagonal direction (rather than in horizontal and verti- 
cal directions). 


5808.90 covers the REST of the items listed in the heading lan- 
guage for 5808, namely, “ornamental trimmings in the piece, with- 
out embroidery, other than knitted or crocheted; tassels, pompons 
and similar articles.” 

Currently there are some products commonly invoiced or packaged 
as “braid” which may be made in a similar way to braid described 
above, but which ALSO feature additional yarns incorporated into 
the construction, and which produce special decorative effects such 
as loops, “picot edges” (small recurring decorative peaks along the 
edge), or “rick- rack” (the type that has a recurring decorative 
“W”-shaped pattern produced by additional yarns—not the type 
that is simply braid which would be under 5808.10). Such products 
are classified under HTS 5808.90 as “ornamental trimmings,” not 
as braids. 


Question 
What more can you tell me about trimmings of HTS 5808.90? 
Answer 


These trimmings include (1) narrow woven fabrics with fringes 
(looped or cut) woven into their edges, and (2) a variety of miscellaneous 
narrow width products in the length suitable for use in the ornamenta- 
tion of apparel, furnishings, etc. These latter items are usually pro- 
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duced from ribbons or braids or other such products. They may be made 
by sewing, stitching or otherwise working one such product, or by as- 
sembling two or more of them together in an ornamental manner (e.g., 
ribbons or braids with ornamental borders or galloons or soutache 
braid; ribbons or braids with tassels or other ornamental effects in- 
serted at intervals along the length, other than by applique, embroidery 
work.) 


One additional important fact to keep in mind is that HTS 5808 ex- 
cludes knitted or crocheted trimmings—they belong in HTS 6002. 
Knitted or crocheted trimmings would be created in whole directly 
from yarns by a knitting or crocheting process, not to be confused 
by the use of sewing stitches, which can resemble knitting, to as- 
semble such products mentioned in the above paragraph. 


Question 

What is Milanaise cord as covered by HTS 5808? 
Answer 

According to the Explanatory Notes, “these are gimped products sim- 
ilar to gimped yarn but with a thicker core composed of a bundle of 
threads or textile rovings which are twisted during the gimping process. 
Often they are gimped with yarns already themselves gimped. They are 
classified here when in the length and are used as ornamentation in 
made up articles, for manufacturing dressing-gown girdles, curtain 
pulls, etc.” 


Question 
What about other kinds of “cord”? 


Answer 


Cords that are not decorative braid (HTS 5808) or metalized (HTS 
5605), assuming they meet the linear density (decitex) requirements 
(listed in answer to Question 5, above), are classified under HTS 5607. 
However, keep in mind that even if such a cord otherwise meets the defi- 
nitions for HTS 5607, if it contains metal that is present for decorative 
purposes, it is classified under HTS 5605. 


Question 


What are some of the other specialty yarns that might be sold as deco- 
rative or craft items? 


Answer 


A gimped yarn (HTS 5606 if not metalized or rubber-core) consists 
of a yarn, around which is wrapped another yarn or filament or strip. It 
is distinguished from a twisted yarn in that the core yarn does not twist 
with the yarn that is wrapped around it; the surrounding yarn could be 
unwrapped and the core yarn would remain intact. 

Achenille yarn (HTS 5606) is one that has a pile effect, i.e., it has pile 
yarns or fibers protruding from the yarn. It can be created by cutting 
certain woven fabrics lengthwise along a pair of warp yarns, so that the 
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remaining pieces of weft yarn create the pile effect. It has an appearance 
similar to a pipe-cleaner. The word “chenille” comes from the French 
word for caterpillar, which also suggests the appearance of this type of 
yarn. 

Loop wale yarn, sometimes known as “chainette,” or “loop and wale” 
yarn, is created by knitting a fabric that is narrow enough to have the 
appearance of a yarn. Close examination reveals the successive inter- 
locking loops typical of knit construction. It is also covered by HTS 
5606. 


Question 


What if some of the above textile items (textile ribbons, yarn, cord) 
are made up into articles? 


Answer 


Assuming that such made-up articles are not classified in some more 


specific provision (such as furnishings in chapter 63 or certain articles 
of chapter 95), they would be classified as other articles: 


If these articles are made of fabric (such as woven or knit ribbons), 
they would be classified under HTS 6307. Example: a woven ribbon 
made up into a bow. 


If these articles are not made of fabric but are made of yarn or cord, 
they are classified under HTS 5609. Examples: an 8-foot length of 
cord with a tassel at each end, or a cord made up into a bow. 


Question 
What causes misclassification of ribbons and trimmings? 
Answer 


A principal cause of misclassification is the failure to provide customs 
brokers who prepare customs entry documents with sufficient informa- 
tion to classify the goods. 


One way to remedy this is for the importer to determine proper 
classifications in advance (using the above guidelines and the Har- 
monized Tariff Schedules of the United States), and instruct cus- 
toms brokers how to enter the merchandise. As part of such an 
effort, you may contact the appropriate Field National Import Spe- 
cialist at your local port, or the National Import Specialist in New 
York, to arrange for a written pre-classification determination, 
or a written binding ruling on a specific item. 

Another remedy is to improve the invoice description of such 


goods. For ribbons and trimmings, the following factors should be 
mentioned on invoice descriptions: 


e Construction: woven, knit, woven pile, knit pile, open-work 
(lace-like or mesh appearance), extruded, back-to-back, etc. 


How coated (if applicable): with flock, plastic, metal, etc. 


Fiber content, or material composition, by percentage 
weight. Note that for a yarn that contains any amount of met- 
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al, the weight of the entire yarn should be reported as “meta- 
lized yarn.” For example a ribbon composed 75% by weight of a 
yarn that contains a small amount of metal, and 25% by weight 
of ordinary cotton yarns, would be reported as “75% metallic, 
25% cotton.” 

Width, length and whether ends are hemmed (if applica- 
ble). 


For yarns and cords, describe both core material and outer 
material, and indicate whether braided, gimped (wrapped) or 
simply twisted. 


APPENDIX: PERTINENT EXCERPTS FROM 
HTS HEADINGS AND SUBHEADINGS 


(refer to the actual Harmonized Tariff Schedules for full legal text and notes) 


3920 Other plates, sheets, film, foil and strip, of plastics, noncel- 
lular and not reinforced, laminated, supported or similarly 
combined with other materials. 

3921 Other plates, sheets, film, foil and strip, of plastics 
Other articles of plastics * * * 

* * * strip and the like * * * of synthetic textile materials of 
an apparent width not exceeding 5 mm 

Rubber thread and cord, textile covered; textile yarn, and 
strip and the like of heading 5404 or 5405, impregnated, 
coated, covered or sheathed with rubber or plastics 
Metalized yarn, whether or not gimped, being textile yarn, 
or strip or the like of heading 5404 or 5405, combined with 
metal in the form of thread, strip or powder or covered with 
metal 

Gimped yarn, and strip and the like of heading 5404 or 5405, 
gimped (other than those of heading 5605 and gimped horse- 
hair yarn); chenille yarn (including flock chenille yarn); 
loop wale-yarn 

Twine, cordage, ropes and cables, whether or not plaited or 
braided and whether or not impregnated, coated, covered or 
sheathed with rubber or plastics 

Articles of yarn, strip or the like of heading 5404 or 5405, 
twine, cordage, rope or cables, NESI 

Narrow woven fabrics, other than goods of heading 5807 


5806.10 Woven pile fabrics (including terry toweling and simi- 
lar terry fabrics) and chenille fabrics 
5806.20 Other woven fabrics, containing by weight 5% or more 
of elastomeric yarn or rubber thread 
Other woven fabrics: 
5806.31 Of cotton 
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ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


Che Customs Electronic 


ronic Bulletin Board (CEBB) is an automated sys- 

tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
t. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 


\ ] 
( 


CEBB posts timely information includi 


y 


1g proposed regulations, news 
ases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
1 T . 


stopbits to 1. Dial (703) 921 


1-6155 and log on with your name and choose 


yr 


a password. After afew tions, you are set 


t to get up-to-date informa- 
ion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


+ 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—will also provide the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 





addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 


for Customs home page is Atip://www.customs.ustreas 


Customs Regulations 

[he current edition eh spent Regulations of the United States, in 
loose-leaf format, is available by subscription from the Supe itintieniclen 
of Documents, U.S Gavebaiad nt Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and — rs ations are Pl iblished in the Federal 


Register which is published daily by the Office of the Federal Register, 


National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 


notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 
Video Tapes 

The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Prod- 
ucts which became effective on July 1, 1996. Copies of this tape are 
available from many —. organizations, customs brokers, consultants 
and law firms. The tape may also be purchased for $20.00 (U.S. funds) 
directly from the C sania Service. If you require further information, 
or would like to purchase one or more tapes, please forward your writ- 
ten request to: U.S. Customs Service, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, Washington, DC 20229, Attn: Opera- 
tional Oversight Division. Orders must be accompanied by a check or 
money order drawn on a U.S. financial institution and made payable to 
U.S. Customs Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to prov ide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
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new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 


Fibers & Yarns 

Buying & Selling Commissions 

NAFTA for Textiles & Textile Articles 
Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 
Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 
Caviar 

Granite 

Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 
Tariff Classification 

Festive Articles 

Agricultural Actual Use 

Ribbons, Trimmings & Decorative Yarns 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 
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Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the cus- 
toms valuation system, the customs valuation title of the Trade Agree- 
ments Act (§402 of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (19 U.S.C. §1401a)), the Statement of Adminis- 
trative Action which was sent to the U.S. Congress in conjunction with 
the TAA, regulations (19 C.FR. §§152.000-152.108) implementing the 
valuation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 


tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.ER. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YoOuR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The National Commodity Specialists Division of the Office of Regulations and 
Rulings has prepared this publication on Agricultural Actual Use, as part ofa se- 
ries of informed compliance publications regarding the classification of imported 
merchandise. Itishoped that this material, together with seminars andincreased 
access to Customs rulings, will help the trade community in improving voluntary 
compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, animporter may wish to obtain a ruling under Customs Regulations, 
19 C.ER. Part 177, or obtain advice from an expert (such as a licensed Customs 
Broker, attorney or consultant) who specializes in Customs matters. Reliance 
solely on the general information in this pamphlet may not be considered reason- 
able care. 

Comments and suggestions are welcomed, and should be addressed to the As- 


sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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AGRICULTURAL ACTUAL USE 
INTRODUCTION 
The merchandise assignments of a typical Import Specialist team can 
cover a fairly wide variety of goods, ranging through such far flung in- 
dustries as automobiles or aircraft down to very specialized merchan- 
dise such as spraying appliances for etching, stripping or cleaning 
semiconductor wafers. The diversity and complexity of these assign- 
ments is at least evenly matched by the multitude and frequency of 
questions and inquiries from the importing public on tariff classifica- 
tion issues imbedded in the various commodities. One assignment with 
a fairly large number of complex and confusing issues is that of two spe- 
cial classification provisions associated with agriculture. These two 
provisions of the Harmonized Tariff Schedule of the United States 
(HTSUS) are: 
9817.00.50 Machinery, equipment and implements to be used for 
agricultural or horticultural purposes 


and 


9817.00.60 Parts to be used in articles provided for in headings 
8432, 8433, 8434 and 8436, whether or not such parts 
are principally used as parts of such articles and 
whether or not covered by a special provision within 
the meaning of additional US. rule of interpretation 
1(c) 

Please be advised that any references to tariff provisions, notes or 
other citations are those which were in effect on the date of this publica- 
tion and are used for discussion purposes only. You are urged to consult 
the current edition of these references for the most up-to-date informa- 
tion. 

Almost all of the agricultural provisions found in Chapter 84 provide 
for a free rate of duty. The special provisions of headings 9817.00.50 and 
9817.00.60 may be applied to any article which qualifies for consider- 
ation, generally articles which are used for agricultural purposes but 
which were not classified, for whatever reason, under an unconditional- 
ly free agricultural provision. Among the key terms in these two special 
provisions is the phrase “to be used”. This phrase, of course, makes 
these two headings actual use provisions. As such, an article must sat- 
isfy the statutory requirements set forth in Additional U.S. Note of In- 
terpretation 1(b), HTSUS, which reads as follows: 


a tariff classification controlled by the actual use to which the im- 
ported goods are put in the United States is satisfied only if such use 
is intended at the time of importation, the goods are so used and 


proof thereof is furnished within 3 years after the date the goods are 
entered. 


This rule governs the certification process of an actual use provision. 
The process, as many of you know, is not always easy or straight forward 
and sometimes seems downright impossible. 
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One important caution to be made at the start is that the primary 


fication of a good must be known before proceeding with the rest of 
process. Without this information, it will not be known whether the 
article qualifies for consideration under the headings and it will also 
save time and trouble at the time of liquidation if the merchandise does 
not satisfy the actual use requirements. 
\ second important caution is that the merchandise described herein 
ist be a product of a “column one” country! to be eligible for the 
hapter 98 free rates of duty; otherwise, the rates of duty normally ap- 
licable in the absence of headings 9817.00.50 and 9817.00.60 will be 
imposed 


> purpose of this presentation is to clarify the coverage of these 

ons and to smooth out, or at least minimize, the difficulties asso- 

the classification process. Furthermore, we will deal com- 

wrehensively with the certification process itself and offer some useful 
iidelines covering intent and proof of use. 


THE THREE PART TEST 
Harmonized Tariff Schedule of the United States consists, as we 


The 


all know, of 99 chapters. The first 97 chapters form the international 
portion of the tariff that is utilized by all countries which have adopted 
the tariff. Chapters 98 and 99 of the HTSUS are United States chapters 
which have been added to the international portion by Congress. Virtu- 

y every item that is imported into the United States will receive a 
classification from within the first 97 chapters. Chapters 98 and 99 pro- 
vide an additional classification that grants special treatment to quali- 
fying art icles. 

The classification of merchandise under the HTSUS, of course, is gov- 
erned by the General Rules of Interpretation (GRIs), found at the front 
of the tariff. Once an article is classified using the GRIs and any perti- 
nent section and chapter notes, consideration may be given to the spe- 
cial classification provisions, if appropriate. If an article is described by 
a provision of Chapter 98 and all applicable requirements are met, then 
the Chapter 98 provision and its duty rate prevail over the classification 
and tariff rate from the international portion of the tariff. See Chapter 
98, U.S. Note 1. The Chapter 98 provision would then be the ultimate 
classification for purposes of importation into the United States. 

Headquarters ruling 086211 of March 24, 1990 was the first of many 
Headquarters rulings to apply a three part test to any goods which 
claim heading 9817.00.50 or 9817.00.60 treatment. Headquarters 
stated that before an article could be classified in either of these head- 
ings a three part test had to be applied: 


le of the United States are rates which are applicable 
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(1) the articles must not be among the long list of exclusions to 
heading 9817.00.50 or 9817.00.60 under Section XXII, Chapter 98, 
Subchapter XVII, U.S. Note 2; 

(2) the terms of heading 9817.00.50 or 9817.00.60 must be met in 
accordance with GRI 1; and 

(3) the merchandise must meet the actual use conditions re- 
quired in accordance with sections 10.131-10.139 of the Customs 
Regulations (19 CFR 10.131-10.139). 


This test has been applied time and again and its validity has not been 
questioned. A good must satisfy each part of the test, taken in order. Ifa 
good fails any part of the test, then recourse would have to be made to its 
primary classification. 


EXCLUSIONS 
The first and easiest part of the test requires referral to the long list of 
articles which are excluded from consideration under heading 
9817.00.50 or 9817.00.60. This will be found in Section XXII, Chapter 
98, Subchapter XVII, U.S. Note 2, which reads as follows: 
The provisions of headings 9817.00.50 and 9817.00.60 do not apply 
to: 

(a) articles provided for in chapter 25; 

(b) articles provided for in subheading 3212.10; 

(c) articles provided for in subheading 3926.90.30; 

(d) articles of leather or of fur on the skin; 

(e) articles of textile material; 

(f) articles provided for in section XIII (except heading 6808 and 
subheadings 6809.11, 7018.10, 7018.90, 7019.40, 7019.51, 7019.52 
and 7019.59); 

(g) articles provided for in chapter 71; 

(h) articles provided for in chapter 72; 

(ij) articles provided for in chapter 73 (except subheadings 
7308.10, 7308.20, 7308.40 and 7308.90, subheadings 7315.81 
through 7315.89, subheadings 7319.20, 7319.30, 7325.10, 7325.91, 
7326.11 and 7326.19); 

(k) articles provided for in chapter 74 (except subheadings 
7419.10 and 7419.91); 

(1) articles provided for in chapter 75; 

(m) articles provided for in chapter 76 (except heading 7610); 

(n) articles provided for in chapter 78; 

(o) articles provided for in chapter 79 (except gutters, roof cap- 
ping, skylight frames and other fabricated building components, of 
zinc); 

(p) articles provided for in chapter 80; 

(q) articles provided for in chapter 81 (except subheadings 
8101.99 and 8102.99); 

(r) articles provided for in chapter 82; 

(s) articles provided for in chapter 83; 

(t) articles provided for in subheadings 8419.81.10, 8419.81.50, 
8419.81.90, 8427.10, 8427.20, 8427.90 and 8431.20, headings 8432, 
8433 and 8434, subheadings 8435.10 and 8435.90, heading 8436, 
subheadings 8438.80, 8468.10, 8472.90.40 and 8479.89, subhead- 
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ings 8482.10.10 through 8482.99.65 (other than subheading 
8482.91) and subheadings 8483.10.50 and 8485.10; 

(u) articles provided for in chapter 85 (except subheadings 
8519.92 through 8519.99, headings 8523 and 8524, subheadings 
8532.90 and 8539.90, subheadings 8543.11 through 8543.81, sub- 
headings 8543.89.60, 8543.89.80, 8543.89.85, 8543.89.90, 8543.90, 
8544.70, 8546.90, 8547.20 and 8548.90); 

(v) articles provided for in chapter 86; 

(w) articles provided for in chapter 87 (except bicycles and other 
cycles, not motorized, and parts thereof), but interchangeable agri- 
cultural and horticultural implements are classifiable in subhead- 
ing 9817.00.50 even if mounted at the time of importation on a 
tractor provided for in chapter 87; 

(x) articles provided for in chapter 88 (except heading 8805); 

(y) articles provided for in chapter 89 (except headings 8901, 
8902 and 8904, subheadings 8905.10 and 8905.20, and headings 
8907 and 8908); 

(z) articles provided for in subheadings 9006.62, 9032.89.20, 
9032.89.40, 9032.90.20 and 9032.90.40; 

(aa) articles provided for in subheadings 9101.12, 9102.12, 
9102.91.20, 9103.10.20, 9104.00.05 and 9104.00.45; 

(ab) articles provided for in heading 9405 (except subheadings 
9405.60.60 and 9405.92); 

(ac) articles provided for in subheadings 9505.10.10, 9506.21.40 
and 9506.21.80; 

(ad) articles provided for in subheading 9603.50.00, headings 
9604.00.00 and 9605.00.00 and subheading 9616.10.00; or 

(ae) articles provided for in heading 9705. 


Very simply, if the primary classification of an article is within one of 
the provisions enumerated in the Note, then it has failed the first part of 
the test and the actual use certification process stops at this point, with 
liquidation proceeding at the rate prescribed by the primary classifica- 
tion, assuming no other special provisions or programs apply. Exam- 
ples of this exclusionary action may be found in several rulings: HQ 
083969 of May 26, 1989—wire containment articles used to protect the 
root systems of shrubs and small trees during transport classified in 
subheading 7326.20, excluded by Note 2(ij); NY 883904 of March 13, 
1993—-weed trimmer designed principally for agricultural use for cut- 
ting extra heavy vegetation around buildings, corrals, etc. classified in 
subheading 8508.80, excluded by Note 2 (u); NY 892189 of November 
26, 1993—aluminum wire stakes used in the gardening marketplace 
commercially throughout the United States for supporting plants clas- 
sified in subheading 7616.90, excluded by Note 2(m); and HQ 954656 of 


July 28, 1993—crop dusting airplane classified in subheading 8802.20, 
excluded by Note 2(x) 


IMPORTANT TERMS 


Assuming a successful passage of the first part of the test, the second 
part calls for the merchandise to be included within the terms of the 
headings as required by GRI 1. GRI 1, of course, requires that before an 
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item may be classified under a heading, that item must first meet the 
terms of that heading. For heading 9817.00.50 this means that the good 
must be “machinery”, “equipment” or “implements” used for “agricul- 
tural or horticultural purposes”. For heading 9817.00.60, this means 
that the good must be “parts” and actually used in the machinery of 
headings 8432, 8433, 8434 and 8436, with the exception of “parts” or 
components of functional units under Section XVI, Note 4. More on this 
later. 

As for the terms of heading 9817.0050, we will refer to the definitions 
found in Webster’s II New Riverside University Dictionary (1988). It 
must be emphasized rather strongly that these definitions are for the 
purposes of heading 9817.00.50 only and should not be applied to any 
other headings. 


Machinery: 1. Machines or machine parts in general. 2. The 
working parts of a machine. 3. A system of related 
elements that operates in a definable way. 

Equipment: 1. The act of equipping or state of being equipped. 
2. Something with which one is equipped. 

Implement: 1. A tool, utensil, or instrument for doing a task. 2. 
An article used to outfit or equip. 

Agriculture: The science, art, and business of cultivating the 
soil, producing crops, and raising livestock. 

Horticulture: The science, art, and business of cultivating fruits, 
vegetables, flowers, and plants. 


These definitions are the common definitions of the terms and have 
been followed in many Headquarters rulings. See, for example, HQ 
955597 of May 31, 1994. It should be noted that parts of the machinery, 
equipment or implements of goods which meet these terms are not in- 
cluded in this heading. The determinative factor in this decision is the 
intent of Congress. By specifically referring to parts within heading 
9817.00.60 it is clear that Congress considered the issue of parts of ma- 
chinery. Since heading 9817.00.50 has no reference to parts it appears 
that Congress did not intend for all items used as a part of agricultural 
or horticultural equipment to receive duty free treatment. See HQ 
087076 of June 14, 1990. 

For the second part of the test, the initial determination to be made is 
what agricultural or horticultural pursuit is in question. You need to 
identify the activity in which the good is engaged or employed; if there is 
a nexus, a clear connection, between that good and an agricultural or 
horticultural purpose, then you have satisfied the initial determina- 
tion. For example, in HQ 952796 of January 29, 1993, Customs deter- 
mined that certain plastic sheeting which assists in raising swine by its 
use as a floor mat, wall liner, and for easy sanitary maintenance, is 
clearly engaged in an agricultural pursuit, since the care and mainte- 
nance of livestock is agricultural in nature. Certain endeavors are clear- 
ly not agricultural in nature. For instance, Headquarters has found on 
two separate occasions that “aquaculture”, the “farming” of fish for 
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commercial purposes, does not conform to the definition of agriculture 
and therefore certain fish tanks and their supporting equipment could 
not be considered agricultural equipment. On another occasion, it was 
held by Headquarters that a sap evaporator used to process sap into ma- 
ple syrup was not involved in an agricultural pursuit. It was obvious 
that the collection of sap was agricultural in nature, but Headquarters 
drew the line at that point and said that the processing of sap into maple 
syrup, using the evaporator in the process, is not an agricultural pur- 
pose and that this process was more than a simple preparation of a prod- 
uct for market 

Sometimes, however, certain distinctions are not quite so clear. NY 
873312 of May 8, 1992, held that certain fly catchers, strips of glue on 
paper, which were used to control pests around cattle, demonstrated an 
agricultural purpose, that is, the good assisted in the care and mainte- 
nance of livestock. On the other hand, certain insect traps of NY 880892 
of December 14, 1992, which were used to control the insect population 
in forests and thus helped to conserve the trees, were held to serve an 
environmental purpose and not an agricultural purpose of heading 
9817.00.50. 

The next determination to be made is whether the subject merchan- 
dise is “machinery”, “equipment” or “implement” within the meaning 
of those terms as expressed earlier. Again, sometimes this is quite clear 
while at other times you may have a battle on your hands. There have 
been several rulings in which the importer claimed that his article was 
within the terms of heading 9817.0050 but which, upon closer examina- 
tion, failed to meet the definitions of those terms. Earlier we mentioned 
that certain plastic sheeting was engaged in an agricultural pursuit 
since articles made from it after importation were used in the care and 
maintenance of swine; the raising of livestock, as we have said, being a 
legitimate agricultural purpose. However, since the plastic was im- 
ported in material condition, that is, in sheets of 4 feet by 8 feet, Head- 
quarters said that the sheeting as imported was not an unfinished 
article since it did not have the essential character of a complete or fin- 
ished article which is used in agriculture. As a sheet, the identity of the 
article was not fixed with certainty. Even though articles made from it 
were intended for use in the care and keeping of hogs, in its condition as 
imported the plastic sheeting did not have the requisite attributes of an 
agricultural implement and heading 9817.0050 was ruled out. See HQ 
952796 of January 29, 1993. Later on, however, this same importer 
showed a certain amount of plasticity of his own and asked for a ruling 
on his plastic sheeting when imported cut to the size of an article with a 
demonstrated agricultural use, in this case as gates/doors to a hog pen. 
Headquarters agreed with the importer that the cut to size pieces had a 
fixed identity in their imported condition and therefore the goods were 


within the meaning of the terms of heading 9817.0050. See HQ 955597 
of May 31, 1994. 
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Remember we said that heading 9817.0050 does not provide for parts. 
Well, that doesn’t stop inquirers from claiming that their goods, goods 
that function as parts, are nevertheless within the meaning of the three 
terms. A case in point is HQ 086019 of March 24, 1990, in which the 
merchandise was a choker grapple and slack-pulling carriages used 
with log yarders in the logging industry. It was claimed that these goods 
were machinery, equipment or implements of heading 9817.0050. The 
articles were not excluded from heading 9817.0050 by operation of Note 
2, Subchapter XVII, Chapter 98 and they were engaged in a legitimate 
agricultural pursuit, the transportation of harvested logs. The next de- 
termination to be made, as we have said, is what “machinery”, “equip- 
ment” or “implement” performs the agricultural pursuit in question, in 
this case, the transportation of logs. Headquarters rightly observed 
that the log yarder was the machine, equipment or implement that 
moved the logs. The choker grapple and the slack-pulling carriage are 
necessary components of the log yarder. However, they were not the ma- 
chine, equipment, or implement which fulfilled the task. The choker 
grapple and slack-pulling carriage by themselves did not accomplish 
the pursuit of transporting logs, but were merely components of the 
machine, equipment, or implement which did so. Since they were held 
to be parts for the purposes of heading 9817.0050, and parts are not in- 
cluded therein, the two articles did not meet the second part of the test 
and thereby failed out of heading 9817.0050. 

This same ruling reconsidered NY 834692 of January 9, 1989 con- 
cerning the classification of front end loaders for use with agricultural 
tractors. The front end loaders are intended for cleaning barns, moving 
hay and grain, feeding livestock and other farm uses. The front end 
loader incorporated a mounting frame and a specially designed bucket 
or other attachment unique to the frame in question. The mounting 
frame was installed onto the tractor and held the bucket or other at- 
tachment (hay grapple, pallet fork, bale fork, or spear). The mounting 
frame and the bucket when imported together were classified within 
subheading 8428.90.00, as “Other lifting, handling, loading or unload- 
ing machinery * * * Other machinery. * * *” The bucket when imported 
separately is classified within subheading 8431.39.00, as “Parts suit- 
able for use solely or principally with the machinery of headings of 8425 

* * Other * * *” Alternatively, if the required use certification 
of 19 CFR 10.138 is met, the mounting frame imported with the bucket 
may be classified within heading 9817.00.50. NY 834692 determined 
that the bucket, when imported separately, was not classifiable within 
heading 9817.00.50. Headquarters upheld this position saying that the 
“machinery”, “equipment” or “implement” which performed the agri- 
cultural pursuit of moving farm yard items was the tractor with the 
front end loader. The bucket in question was merely a part of the ma- 
chine, equipment or implement which performed the agricultural task. 
Therefore, the bucket was ineligible for the allowance of heading 
9817.00.50. 
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A Headquarters ruling which makes the same examination as above 
and then turns to a consideration of the “rejected” part under heading 
9817.00.60 is HQ 952440 of August 27, 1992. The articles in question 
were gear boxes, and their parts, to be incorporated into rotary mowers, 
post hole diggers and farm irrigation systems. Headquarters rightly ob- 
served that these larger items were the machines, equipment or imple- 
ments that did the mowing, digging or irrigating in agricultural 
pursuits. The gear boxes, although necessary components of the ma- 
chines, equipment or implements that performed the pursuits, did not 
themselves fulfill the tasks. The gear boxes by themselves did not ac- 
complish the pursuits of mowing, digging and irrigating, but were 
merely parts of the machines, equipment, or implements which do so. 
Therefore, the gear boxes did not meet the terms of heading 9817.00.50. 

As we have said a few times, when Congress enacted the HTSUS and 
the two provisions that grant special treatment to articles used for agri- 
cultural and horticultural purposes, only heading 9817.00.60 specifi- 
cally provided for parts. This specificity of parts within heading 
9817.00.60 establishes that Congress considered the issue of parts of 
machinery. Since heading 9817.00.50 has no reference to parts it is evi- 
dent that Congress did not intend that all items used as a part of agricul- 
tural or horticultural equipment should receive duty free treatment. 
See HQ 086883 of May 1, 1990 and HQ 087076 of June 14, 1990. With 
the exception of parts or components of functional units, only those 
parts which are actually used as parts of machinery of headings 8432, 
8433, 8434 or 8436 will receive the benefit of the duty free provision of 
heading 9817.00.60. 

Applying the 3-part test to the gear boxes and their parts it was found 
that they were not excluded from heading 9817.00.60 by operation of 
the exclusionary notes. Therefore, if the importer could establish that 
the rotary mowers, post hole diggers and irrigation systems which in- 
corporate the gear boxes and parts were classified in one of the four 
mentioned headings of heading 9817.00.60, then the terms of the head- 
ing are met. Of the three articles, the importer could only satisfy Head- 
quarters that the rotary mowers were classified in one of the four 
necessary headings. Rotary mowers for the mowing of grass or hay are 
classified in heading 8433 and therefore the gear boxes and parts of gear 
boxes to be incorporated into rotary mowers would meet the terms of 
heading 9817.00.60. Parts of the gear boxes are also included since a 
part of a part 1s a part of the whole. Flex Track Equipment, Ltd. and Bor- 
der Brokerage Co., Inc. v. United States, C.D. 4063 (1970). However, the 
gear boxes used with irrigation systems and post hole diggers are not 
included in heading 9817.00.60. Irrigation systems are classified in 
heading 8424 as “mechanical appliances * * * for projecting, dispersing 
or spraying liquids * * *” and post-hole diggers are classified in heading 
8430 as “other moving, grading, leveling, scraping, excavating, tamp- 
ing, compacting, extracting, or boring machinery * * *” Headings 8424 
and 8430 are not listed in the language of heading 9817.00.60. There- 
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fore, the gear boxes to be used with irrigation systems and post hole dig- 
gers were not entitled to duty free treatment under 9817.00.60. 

Headquarters ruling 087849 of May 22, 1991, which classified rubber 
belting used on harvesting machinery, has a good discussion of the term 
“parts” and may be relied upon when interpreting that term, at least 
insofar at its impacts on a discussion of the term “parts” in heading 
9817.00.60. Please note that the following statements are not an ex- 
haustive discussion of the term “parts”and are not to be relied upon ex- 
clusively or completely: 

A ‘part’ is an article which is an integral, constituent, component of 
a larger entity, and without the article being joined to the larger en- 
tity the larger entity could not function. * * * An unfinished or in- 
complete part which as entered has the essential character of the 
finished or complete part is to be classified under the HTSUSA as if 
it were the finished or complete part. GRI 2(a), HTSUSA. 

The belting of this ruling was imported both in cut-to-specific lengths 
and in 100 meter rolls. As far as the belting in material lengths, Head- 
quarters took the position that since the belting was material it could 
not meet the definition of the term “parts” as understood by the hea- 
ding. The belting cut to strips, however, had the essential character of a 
part and would meet the terms of the heading if it was actually used on 
the harvesting machinery, which was provided for in heading 8433. 

There is an important “exception” to the rule that only those parts 
which are actually used as parts of machinery of headings 8432, 8433, 
8434 or 8436 will receive the benefit of the duty free provision of head- 
ing 9817.00.60. That exception concerns articles which are parts or 
components of machines held to be classified in one of the four-named 
headings but which were classified therein by operation of Section XVI, 
Note 4, covering functional units. This Note states that: 

[w]here a machine (including a combination of machines) consists 
of individual components (whether — or interconnected by 
piping, by transmission devices, by electric cables or by other de- 
vices) intended to contribute together to a clearly defined function 
covered by one of the headings in Chapter 84 or Chapter 85, then 
the whole falls to be classified in the heading appropriate to that 
function. 

Headquarters has consistently held that there are no Legal Notes or 
Explanatory Notes which provide for unfinished or incomplete func- 
tional units. Because of this, their components must be classified in the 
separate headings describing them. See HQ 087077 of March 27, 1991. 
As an extension of this thinking,-no article can be classified in 
9817.00.60 if it is to be used in a machine of one of the four-named head- 
ings which is a functional unit by operation of Note 4 above. Since an 
unfinished functional unit cannot exist, likewise there can be no parts 
for a functional unit. A functional unit classified as such by operation of 
Section XVI, Note 4, exists, for tariff purposes, in and of itself and there 
is no provision, anywhere in the tariff, for an unfinished functional unit 
or for parts of functional units themselves. A case in point concerns an 
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al U.S. Note of Interpretation , HTSUS, which we introduced at the 
beginning of this discussion. What this means in our case is that a good 
which is not excluded by the notes covering heading 9817.0050 or 
9817.00.60 and which satisfies the terms of the relevant heading will 
qualify for the duty benefit of that heading if actual use for an agricul- 
tural or horticultural use is intended at the time of importation, the 
good is so used and the end-user or any one having knowledge of such 
use submits proof of that use within three years of importation. The 
pertinent Customs Regulations appear in sections 10.131 through 
10.139. These are included in a separate section at the end of this discus- 
sion. 

The first point to be made is that actual use for our purposes requires 
use for agricultural or horticultural purposes in an agricultural or hor- 
ticultural setting. This does not necessarily have to be on a farm. Indeed 
many horticultural uses may be realized in domestic or home garden 
environments. However, the duty free provision is intended to benefit 
the use of a good employed for agricultural or horticultural purposes. 
Such a use will invariably take place in an agricultural or horticultural 
setting. HQ 953152 of March 15, 1993 dealt with, among other things, 
the use of agricultural weighing scales by veterinarians and by farmers. 
Headquarters had no problem with stating that the weighing of farm 
animals for the purpose of charting growth rates, detecting illnesses, 
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determining sale price and so on was a legitimate agricultural purpose. 
It did have a problem with who uses them and where. The ruling stated 
that 


[e]ntries under 9817.00.50 are not limited to actual use by a farmer 
on his farm. Actual use in an agricultural or horticultural pursuit 
is the test, regardless of the user. Thus, an actual use certifica- 
tion for scales used by a veterinarian on a farm, either his farm or 
someone else’s would be acceptable for 9817.00.50 purposes, 
while a certification in his personal practice would not. 

Thus it appears that the agricultural or horticultural purpose take 
place in a like environment. An agricultural or horticultural purpose 
cannot be satisfied except in a place suitable to that purpose. For exam- 
ple, a tool that might be used both on a farm to assist in the raising of 
livestock and in a slaughterhouse is one which would benefit from the 
heading 9817.00.50 claim in the agricultural environment but not in 
the marketing environment. 

As we have said, sections 10.131 to 10.139 of the Customs Regulations 
provide the ground rules for the certification process. Section 10.134 
deals with the first of the three conditions required to be met, that is, 
that actual use for the purpose claimed must be intended at the time of 
importation. The intention of use at the time of importation must be ev- 
idenced by a declaration of intent that is filed with the entry for con- 
sumption or for warehouse, or by entering the proper actual use 
subheading of the HTSUS on the entry form. Thus, either some form of 
statement by the importer evidencing intention of use or entering the 
merchandise under an actual use provision, in our case either heading 
9817.0050 or 9817.00.60, is required in order for the requirement of 
§10.134 to be met. The posting of a missing document bond in lieu of 
either a statement of intent or entering the merchandise using an actu- 
al use subheading does not constitute a declaration of intent. See HQ 
088178 of January 14, 1991. However, Headquarters has found that en- 
tering an article under an agricultural heading demonstrates an “in- 
tent of entering the merchandise for the use of agriculture.” Thus, if 
merchandise is entered in a recognized agricultural subheading, such 
as 8436.80, which provides for other agricultural, horticultural or for- 
estry machinery, and is later found to be classified elsewhere, this use of 
the agricultural heading would satisfy the requirement to declare in- 
tent. 

The second and third requirements stipulating that an article be used 
as intended at entry and that proof be submitted within three years of 
entry is covered by § 10.138 of the Regulations, which states as follows: 

Within 3 years from the date of entry or withdrawal from ware- 
house for consumption, the importer shall submit in duplicate in 
support of his claim for free entry or for a reduced rate of duty a cer- 
tificate executed by (1) the superintendent or manager of the 
manufacturing plant, or (2) the individual end-user or other per- 
son having knowledge of the actual use of the imported article. The 
certificate shall include a description of the processing in sufficient 
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detail to show that the use contemplated by the law has actually 
taken place. A blanket certificate covering all purchases of a given 
type of merchandise from a particular importer during a given pe 
riod, or all such purchases with specified exceptions, may be accept- 
ed for this purpose, provided the importer shall furnish a statement 
showing in detail, in such a manner as to be readily identified with 
each entry, the merchandise which he sold to such manufacturer or 

end-user during such period 
Customs promulgated a decision covering the guidelines for deter- 
mining the acceptability of certificates of actual use in C.S.D. 83-32 (HQ 
file 069623) of November 29, 1982. A copy of this decision is included in 
a separate section at the end of this discussion. Although these guide- 
lines were issued for the Tariff Schedules of the United States (TSUS) 
covering items 870.40 and 870.45, the predecessors of headings 
9817.0050 and 9817.00.60, they remain current Headquarters policy. 
The language of the headings remains unchanged and no different in- 
terpretation of that language is required under the HTSUS. This deci- 
sion and certain rulings growing out of it are the basis of the following 
discussion 

The burden of satisfying the actual use certification requirement is 
on the importer. Certifications submitted for each entry must be capa- 
ble of substantiation by evidence of use that is acceptable to the Cus- 
toms officer and verifiable from the importer’s records or the records of 
a certifying person which are available to Customs through the impor- 


ter. This information must be kept for a three year period following the 
liquidation of the entry (§10.137 of the Customs Regulations). 


Certification of Machines, Equipment and Implements under 
Heading 9817.00.50 

It is essential that an actual user either be engaged in an agricultural 
or horticultural pursuit or use the imported equipment only in agricul- 
tural or horticultural pursuits. Thus an actual user may be someone 
who is not a farmer but whose business is agricultural or horticultural 
in nature—for example, a contractor whose business is tilling or drain- 
ing land for agricultural purposes. Similarly, multi-purpose equipment 
must be intended for use only in agricultural pursuits. For example, a 
trencher which may be used to dig irrigation ditches on farms in addi- 
tion to a number of other, non-agricultural applications, may be ac- 
corded heading 9817.0050 status if it is intended to be used and is so 
used in agricultural pursuits only. 

Certification of actual use may be accepted at the time of importation 
for an entry of articles if those articles are the subject of an existing con- 
tract of sale to an appropriate end user. 

Some machines, equipment and implements are of such a nature that 
their use other than in agriculture or horticulture would be fugitive. 
They may not have been classified in the agricultural provisions be- 
cause there was a more specific provision or because there was no agri- 
cultural provision which described them. There are more than 100 
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rulings on such articles. Greenhouse structures, grain bins, planters 
and animal vaccinators are but a few examples of such goods. These 
goods may be certified by the importer either individually or by using a 
blanket certificate after all such imported articles are sold, whether to 
end users or to others who distribute to appropriate end users. It should 
be emphasized that certification of future use or probable use is not suf- 
ficient under the language of Additional U.S. Note 1(b), HTSUS. The ac- 
tual use nature of these headings was specifically intended by the 
Congress when drafting them to make certain that the duty-free bene- 
fits would not be misdirected. Customs has recognized, however, that 
importations of certain of these articles, such as planters, could not fea- 
sibly be certified as to their actual use in accordance with the demand- 
ing statutory language. These articles are of the type which are 
imported in large shipments and then distributed to numerous whole- 
sale or resale distributors. A certification by the importer which states 
that the article(s) may only be used for the agricultural or horticultural 
use for which they are intended may be accepted at the time of importa- 
tion. The importer should be made aware that any knowledge of any 
other use should be brought to the attention of Customs. 

Multiple use articles require that the importer certify or obtain a cer- 
tificate which will indicate knowledge of the actual use or of the individ- 
ual end user for each item. Certification can be satisfied by accounting 
and production records as long as the information is sufficient to show 
the disposition of the imported merchandise. 


Certification of Parts under Heading 9817.00.60 

Certification of actual use from importers and manufacturers of ma- 
chinery of headings 8432, 8433, 8434 and 8436 may be made after the 
imported parts are used in the assembly or manufacture of that machin- 
ery. Acceptable accounting procedures must be used to identify the ac- 
tual use of the goods. Replacement parts for goods of the specified 
headings may be certified by an importer if he shows evidence that the 
parts are specifically designed for the machines of the named headings 
and that other uses are fugitive and that the parts have been sold to oth- 
er distributors of the replacement parts or to actual end users. Certifi- 
cation can be made at entry if there exists a contract between the 
importer and such distributors or users. Parts which may be used in ma- 
chines other than those of the named headings or which have multiple 
uses may be certified only if the importer has knowledge of each end 
user or if the importer can submit certificates from each end user. Cau- 
tion is once again urged with respect to parts or components of systems 
which are classified in one of the four-named headings because they are 
functional units under Section XVI, Note 4, that such parts or compo- 
nents cannot be classified in heading 9817.00.60. 

Reasonable caution coupled with a willingness to be flexible should 
be enough to settle just about any certification problem without having 
to resort to administrative or judicial remedy. Evidence of the nature of 
the article, the network and level of distribution, accounting records 
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ther commercial data will be sufficient in most cases to permit cer- 
tification of the merchandise during the three year window if not at the 
time of entry 
Below are the Customs Regulations governing actual use and the 
Customs Service Decision? on guidelines for the acceptability of actual 
use certificates. Generally, certificates will be accepted in any format so 
long as they satisfactorily establish the facts of the case and can be prov- 
on by the importer if need be. 


PERTINENT CUSTOMS REGULATIONS 
§10.131 Circumstances in which applicable. 

The provisions of §§10.131 through 10.139 are applicable in those cir- 
cumstances in which the rate of duty applicable to merchandise is de- 
pendent upon actual use, unless there is a specific provision in this part 
which governs the treatment of the merchandise. However, specific 
marking or certification requirements, such as those for bolting cloths 
in section 10.58, may be applicable to merchandise subject to the provi- 
sions of sections 10.131-10.139. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971, as amended by T.D. 
86-118, 51 FR 22515, June 20, 1986] 


[Reserved] 


Conditions required to be met. 


i 
When the tariff classification of any article is controlled by its actual 
use in the United States, three conditions must be met in order to quali- 
fy for free entry or a lower rate of duty unless the language of the partic- 
ular subheading of the Harmonized Tariff Schedule of the United States 
applicable to the merchandise specifies other conditions. The condi- 
tions are that: 


a) Such use is intended at the time of importation. 

(b) The article is so used. 

(c) Proof of use is furnished within 3 years after the date the ar- 
ticle is entered or withdrawn from warehouse for consumption. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971, as amended by T.D. 
89-1, 53 FR 51252, Dec. 21, 1988] 


§10.134 Declaration of intent. 

A showing of intent by the importer as to the actual use of imported 
merchandise shall be made by filing with the entry for consumption or 
for warehouse a declaration as to the intended use of the merchandise, 
or by entering the proper subheading of an actual use provision of the 
Harmonized Tariff Schedule of the United States (HTSUS) and the re- 


he guidelines included in the Customs Service Decision below were issued for entry of merchandise un- 
r ariff Schedules of the United States (TSUS), TSUS items 870.40 and 870.45 were the predecessors of headings 
17.0050 and 9817.00.60, HTSUS, and remain Customs policy. The language of the headings remains unchanged and 


no different interpretation of that language is required under the HTSUS 
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duced or free rate of duty on the entry form. Entry made under an actual 
use provision of the HTSUS may be construed as a declaration that the 
merchandise is entered to be used for the purpose stated in the HTSUS, 
provided the port director is satisfied the merchandise will be so used. 
However, the port director shall require a written declaration to be filed 
if he is not satisfied that merchandise entered under an actual use provi- 
sion will be used for the purposes stated in the HTSUS. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971, as amended by T.D. 
89-1, 53 FR 51252, Dec. 21, 1988] 


§10.135 Deposit of duties. 

When the requirement of §10.134 has been met the merchandise may 
be entered or withdrawn from warehouse for consumption without de- 
posit of duty when proof of use will result in free entry, or with deposit of 
duty at the lower rate when proof of use will result in a lower rate of 
duty. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971, as amended by T.D. 
84-213, 49 FR 41166, Oct. 19, 1984] 


§10.136 Suspension of liquidation. 
Liquidation of an entry covering merchandise for which a declaration 


of intent has been made pursuant to §10.134 and any required deposit of 
duties made, shall be suspended until proof of use is furnished or the 


3-year period allowed for production thereof has expired. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971] 


§10.137 Records of use. 

(a) Maintenance by importer. The importer shall maintain accurate 
and detailed records showing the use or other disposition of the im- 
ported merchandise. The burden shall be on the importer to keep re- 
cords so that the claim of actual use can be readily established. 

(b) Retention of records. The importer shall retain records of use or 
disposition for a period of 3 years from the date of liquidation of the 
entry. 

(c) Examination of records. The records required to be kept by para- 
graph (a) of this section shall be available at all times for examination 
and inspection by an authorized Customs officer. 


Authority: [T.D. 71-139, 36 FR 10726, June 2, 1971] 


§10.138 Proof of use. 


Within 3 years from the date of entry or withdrawal from warehouse 
for consumption, the importer shall submit in duplicate in support of 
his claim for free entry or for a reduced rate of duty a certificate execut- 
ed by (1) the superintendent or manager of the manufacturing plant, or 
(2) the individual end-user or other person having knowledge of the ac- 
tual use of the imported article. The certificate shall include a descrip- 
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tion of the processing in sufficient detail to show that the use 
contemplated by the law has actually taken place. A blanket certificate 
covering all purchases of a given type of merchandise from a particular 
importer during a given period, or all such purchases with specified ex- 
ceptions, may be accepted for this purpose, provided the importer shall 
furnish a statement showing in detail, in such manner as to be readily 
identified with each entry, the merchandise which he sold to such 
manufacturer or end-user during such period. 


Authority: [T.D. 71-139, 36 FR 10727, June 2, 1971] 


§10.139 Liquidation. 

(a) In general. Upon satisfactory proof of timely use of the merchan- 
dise for the purpose specified by law, the entry shall be liquidated free of 
duty or at the lower rate of duty specified by law. When such proof is not 
filed within 3 years from the date of entry or withdrawal from ware- 
house for consumption, the entry shall be liquidated dutiable under the 
appropriate subheading of the Harmonized Tariff Schedule of the 
United States. 

(b) Exception for blackstrap molasses. 


Authority: [T.D. 71-139, 36 FR 10727, June 2, 1971, as amended by T.D. 
89-1, 53 FR 51252, Dec. 21, 1988] 


C.S.D. 83-32—HQ LETTER 069623 
NOVEMBER 29, 1982 


CLA-2 CO:R:CV:G 
069623 JLV 
Re: Guidelines for Determining the Acceptability of Certificates of Ac- 
tual Use Submitted for Entries Made Under Items 870.40 and 
870.45. 
Dear Sir: 

In order to provide uniformity in the requirements for acceptance of 
actual use certification for entries under item 870.40 and 870.45, Tariff 
Schedules of the United States (TSUS), specific guidelines have been es- 
tablished. These guidelines are issued in response to a request for advice 
from the District Director, Pembina, dated November 4, 1981. 

The scope of item 870.40, is limited by Headnote 2 (Schedule 8, Part 7) 
and by the intent of Congress to those articles which are described in 
666.00, but are not classifiable thereunder because they are not chiefly 
used in agricultural and horticultural pursuits or are provided for un- 
der a more specific tariff provision. Therefore, the scope of item 870.40 
is controlled by the headnote exceptions and the various judicial, ad- 
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ministrative, and legislative decisions affecting item 666.00. Actual use, 
in this case, requires use by an individual for agricultural or horticul- 
tural purposes. 

The scope of 870.45 is somewhat different. It provides for parts of ar- 
ticles provided for in item 666.00. The term “provided for” is more nar- 
rowly construed than the term “described” and refers to articles 
classifiable in item 666.00. Furthermore, parts imported under 870.45 
need only be certified as to actual use in 666.00 articles. Actual use in 
agricultural or horticultural pursuits is not the controlling issue in 
870.45 certification. Actual use, in this case, requires only that the im- 
ported parts be used in articles classifiable in item 666.00, whether or 
not the articles are used in agricultural or horticultural pursuits. 

The certification requirements for items 870.40 and 870.45 are to be 
reasonably tied to the circumstances of each case. Factors to be consid- 
ered include the nature of an imported article, level of distribution, val- 
ue and size of an importation. All of these elements and other relevant 
factors must be considered. In many cases the nature of an article as a 
replacement part for agricultural equipment will be apparent. For ex- 
ample, articles that are specially designed or have a designated part 
number can be reasonably identified to be destined for use on a specific 
article which is provided for in item 666.00. Furthermore, importation 
and distribution to factory-authorized parts dealers is reasonable evi- 
dence that the components will be used in the equipment for which they 
are designated. If the imported parts have more than a fugitive applica- 
tion to equipment other than agricultural equipment, then the level of 
distribution could narrow the extent of the claim for 870.45 treatment. 
Other factors considered relevant by the Customs officer at the port of 
entry may be used to consider whether an importer would have suffi- 
cient knowledge of actual use without obtaining separate statements 
from the individual users. This illustration is but one example of how 
factors are to be considered as relevant for an entry under 870.45, in 
which an importer certifies as to actual use. 

The burden of satisfying the actual-use certification requirement is 
on the importer. The importer is, for Customs audit purposes, the only 
one who can be directly audited on an entry. Therefore, the certifica- 
tions submitted for each entry must be substantiated by evidence of use 
acceptable to Customs and verifiable from the importer’s records or the 
records of a certifying person which are available to Customs through 
the importer. However, in some cases, such as those involving certain 
types of replacement parts, there will be sufficient evidence of “knowl- 
edge” on the part of the importer or certifier that will be acceptable even 
though the parts have not been actually traced to each end user. Fur- 
thermore, Customs will only accept an entry for the percentage of ar- 
ticles which can be reasonably shown by the importer to be destined for 
use within the meaning of 870.40 and 870.45. 

Because the importer remains liable at all times, it is important that 
the importer be aware of the claims being made on the certificate of ac- 
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tual use. If an importer is in doubt, he should request a ruling from 
Headquarters. For example, a replacement part may be imported for a 
piece of farm equipment which is not provided for in item 666.00. In 
such case item 870.45 would not apply. 

With these considerations in mind, the following guidelines should be 
used as the basis for acceptance of certification of actual-use: 


ITEM 870.40 
1. Certification of actual-use may be accepted at the time of importa- 
tion for an entry of articles imported under item 870.40 if the articles 
are the subject of an existing contract of sale to an appropriate end user. 
The importer-seller may certify actual-use to Customs on this basis. 

2. Some articles described in item 666.00 are not so classifiable be- 
cause there is a more specific provision. These articles may be shown to 
be of a kind solely used for agricultural or horticultural purposes be- 
cause of size, construction, capacity, type of distribution (if any), and 
type of market in the area of distribution. Any other use would be fugi- 
tive. Upon submission of evidence as to the use of these articles (i.e., si- 
los, grain bins, heaters), an importer may submit certification of 
actual-use after all such imported articles are sold, whether to end users 
or to others who distribute to appropriate end users. 

3. Multi-purpose articles entered under item 870.40 require that an 
importer certify or obtain a certificate which will indicate knowledge of 
the actual use or of the individual end user for each item. Such articles, 


for example, would include land leveling equipment, nonagricultural 
scrapers, general purpose steel buildings, and other equipment which 
can be used for agricultural or horticultural purposes. 


ITEM 870.45 

4. Certification of actual-use is accepted from importers and 
manufacturers of 666.00 equipment after the imported parts are used 
in the assembly or manufacture of 666.00 equipment. The certifying 
party must be able to show that the imported articles were shipped to 
the manufacturer’s plant, were entered into its inventory, and were 
withdrawn for production purposes. Acceptable FIFO accounting pro- 
cedures are sufficient to identify use of the imported articles. 

5. Replacement parts for 666.00 equipment may be certified as to ac- 
tual-use by an importer if he submits evidence that a) the parts are spe- 
cially designed for the 666.00 equipment and other uses are merely 
fugitive, b) and the parts have been sold by the importer to other distrib- 
utors of the replacement parts or to actual end users. Certification of 
actual-use may be made at entry if the parts are the subject of an exist- 
ing contract of sale by the importer to such distributors or users. 

6. Replacement parts which have possible application equipment not 
provided for in item 666.00 may be certified as to actual-use by an im- 
porter if he submits evidence that a) the imported parts are identified by 
a replacement part number or catalogue for specific application to 
666.00 equipment, and b) have been sold to factory-authorized or simi- 
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lar retail or wholesale distributors of replacement parts for the specific 
666.00 equipment. 

7. Certification of actual-use for replacement parts which have ap- 
plication to multiple types of equipment and machinery would normal- 
ly be acceptable from an importer only if the importer has knowledge of 
each end user or if the importer can submit statements of use from each 
end user. If, however, an importer can identify a distributor, to whom all 
or part of the imported articles are sold, as one who sells only replace- 
ment or repair parts for 666.00 equipment, then certification would be 
acceptable 

These guidelines permit certification of actual-use by an importer for 
many situations before the imported articles reach the end-users. This 
position is based on two primary determinations. First, evidence of a 
sale to an appropriate end-user or distributor is sufficient evidence of 
actual-use even though the articles have not yet been delivered. The ar- 
ticles have been entered into the chain of commerce which will result in 
the required end use. Second, certain practical considerations are nec- 
essary to make items 870.40 and 870.45 economically viable preferen- 
tial provisions intended by Congress. Evidence of the nature of the 
articles, method of distribution, and other commercial data will be suf- 
ficient in most cases to permit certification of actual-use at the time the 
articles are entered into the commercial channels which lead to the de- 
sired end-use. If an importer cannot demonstrate that the normal 
course of trade for the articles in question will result in the intended ac- 
tual-use as required by item 870.40 or 870.45, then the importer will 
have to trace the articles further along the distribution route before cer- 
tification of actual-use can be made. 

These guidelines do not propose to cover all situations. Not every ar- 
ticle intended for agricultural or horticultural purposes will necessarily 
be given duty-free treatment. Congress has even stated that despite the 
overriding intent to provide duty-free treatment for agricultural ar- 
ticles, some articles will not be included. However, these guidelines are 
intended to give effect to the intent of 870.40 and 870.45 by reducing the 
economic and administrative burden on both importers and the Cus- 
toms Service 

ROBERT P SCHAFFER 
Assistant Commissioner, 
Commercial Operations. 
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ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 


tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—will also provide the entire 
trade community with current, relevant information regarding Cus- 


toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gov. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
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7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 


The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Prod- 
ucts which became effective on July 1, 1996. Copies of this tape are 
available from many trade organizations, customs brokers, consultants 
and law firms. The tape may also be purchased for $20.00 (U.S. funds) 
directly from the Customs Service. If you require further information, 
or would like to purchase one or more tapes, please forward your writ- 
ten request to: U.S. Customs Service, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, Washington, DC 20229, Attn: Opera- 
tional Oversight Division. Orders must be accompanied by a check or 
money order drawn on a U.S. financial institution and made payable to 
U.S. Customs Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 
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Informed Compliance Publications 

The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 


Fibers & Yarns 

Buying & Selling Commissions 

NAFTA for Textiles & Textile Articles 
Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 
Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 
Caviar 

Granite 

Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 
Tariff Classification 

Festive Articles 

Ribbons & Trimmings 

Agricultural Actual Use 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 C.ER. §§152.000-152.108) implementing the val- 
uation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
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Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.FR. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


What Every Member of the 
Trade Community Should Know About: 


Reasonable 
Care 


(A Checklist for Compliance) 


A Basic Level 
Informed Compliance Publication of the 
U.S. Customs Service 


January, 1998 





U.S. CUSTOMS SERVICE 


PREFACE 

On December 8, 1993, Title VI of the North American Free Trade Agreement 
[Implementation Act (Pub. L. 103-182, 107 Stat. 2057), which is alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Penalties Branch, International Trade Compliance Division, Office of 
Regulations and Rulings has prepared this publication on Reasonable Care, as 
part of aseries of informed compliance publications advising the trade communi- 
ty of changes in Customs procedures as a result of the Mod Act. It is hoped that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community in improving voluntary compliance with the Cus- 
toms laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain aruling under Customs Regulations, 
19 C.ER. Part 177, or obtain advice from an expert (such as a licensed Customs 
Broker, attorney or consultant) who specializes in Customs matters. Reliance 
solely on the general information in this pamphlet may not be considered reason- 
able care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W,, Washington, D.C. 20229. 

STUART P. SEIDEI 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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REASONABLE CARE CHECKLIST 


INTRODUCTION 

One of the most significant effects of the Customs Modernization Act 
is the establishment of the clear requirement that parties exercise “rea- 
sonable care” in importing into the United States. Section 484 of the 
Tariff Act, as amended, requires an importer of record “using reason- 
able care” to make entry by filing such information as is necessary to 
enable the Customs Service to determine whether the merchandise may 
be released from customs custody,” and using reasonable care—“com- 
plete the entry. by filing with the Customs Service the declared value, 
classification and rate of duty” and “such other documentation * * * or 
information as is necessary to enable the Customs Service to. * * * prop- 
erly assess duties * * * collect accurate statistics * * * determine wheth- 
er any other applicable requirement of law * * * is met.” Despite the 
seemingly simple connotation of the term “reasonable care,” this ex- 
plicit responsibility defies easy explanation. The facts and circum- 
stances surrounding every import transaction differ—from the 
experience of the importer to the nature of the imported articles. Conse- 
quently, neither the Customs Service nor the importing community can 
develop a foolproof reasonable care “checklist” which would cover ev- 
ery import transaction. On the other hand, In keeping with the Mod- 
ernization Act’s theme of “informed compliance,” the Customs Service 
would like to take this opportunity to recommend that the importing 
community examine the list of questions below. In Customs view, the 
list of questions may prompt or suggest a program, framework or meth- 
odology which importers may find useful in avoiding compliance prob- 
lems and meeting “reasonable care” responsibilities. 

Obviously, the questions below cannot be exhaustive or encyclope- 
dic—ordinarily, every import transaction is different. For the same rea- 
son, it cannot be overemphasized that although the following 
information is provided to promote enhanced compliance with the Cus- 
toms laws and regulations, it has no legal, binding or precedential effect 
on Customs or the importing community. In this regard, Customs notes 
that the checklist is not an attempt to create a presumption of negli- 
gence, but rather, an attempt to educate, inform and provide guidance 
to the importing community. Consequently, Customs believes that the 
following information may be helpful to the importing community and 
hopes that this document will facilitate and encourage importers to de- 
velop their own unique compliance measurement plans, reliable proce- 
dures and “reasonable care” programs. 

As aconvenience to the public, the checklist also includes the text of a 
checklist previously published in the Federal Register for use in certain 
textile and apparel importations. The full document was published in 
62 FR 48340 (September 15, 1997). 

As a final reminder, it should be noted that to further assist the im- 
porting community, Customs issues rulings and informed compliance 
publications on a variety of technical subjects and processes. It is 
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strongly recommended that importers always make sure that they are 
using the latest versions of these publications. 


ASKING AND ANSWERING THE FOLLOWING QUESTIONS 
MAY BE HELPFUL IN ASSISTING IMPORTERS IN THE 
EXERCISE OF REASONABLE CARE: 


GENERAL QUESTIONS FOR ALL TRANSACTIONS: 


1. If you have not retained an expert to assist you in complying with 
Customs requirements, do you have access to the Customs Regulations 
(Title 19 of the Code of Federal Regulations), the Harmonized Tariff 
Schedule of the United States, and the GPO publication “Customs Bul- 
letin and Decisions?” Do you have access to the Customs Internet Web- 
site, Customs Electronic Bulletin Board or other research service to 
permit you to establish reliable procedures and facilitate compliance 
with Customs laws and regulations? 

2. Has a responsible and knowledgeable individual within your orga- 
nization reviewed the Customs documentation prepared by you or your 
expert to ensure that it is full, complete and accurate? If that documen- 
tation was prepared outside your own organization, do you have a reli- 
able system in place to insure that you receive copies of the information 
as submitted to Customs; that it is reviewed for accuracy; and that Cus- 
toms is timely apprised of any needed corrections? 

3. If you use an expert to assist you in complying with Customs re- 
quirements, have you discussed your importations in advance with that 
person and have you provided that person with full, complete and accu- 
rate information about the import transactions? 

4. Are identical transactions or merchandise handled differently at 
different ports or Customs offices within the same port? If so, have you 
brought this to the attention of the appropriate Customs officials? 


QUESTIONS ARRANGED BY TOPIC: 


Merchandise Description & Tariff Classification 


Basic Question: Do you know or have you established a reliable proce- 
dure or program to ensure that you know what you ordered, where it 
was made and what it is made of? 

1. Have you provided or established reliable procedures to ensure you 
provide a complete and accurate description of your merchandise to 
Customs in accordance with 19 U.S.C. 1481? (Also, see 19 CFR 141.87 
and 19 CFR 141.89 for special merchandise description requirements. ) 

2. Have you provided or established reliable procedures to ensure you 
provide a correct tariff classification of your merchandise to Customs in 
accordance with 19 U.S.C. 1484? 

3. Have you obtained a Customs “ruling” regarding the description of 
the merchandise or its tariff classification (See 19 CFR Part 177), and if 
so, have you established reliable procedures to ensure that you have fol- 
lowed the ruling and brought it to Customs attention? 
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4. Where merchandise description or tariff classification information 
is not immediately available, have you established a reliable procedure 
for providing that information, and is the procedure being followed? 

5. Have you participated in a Customs pre-classification of your mer- 
chandise relating to proper merchandise description and classification? 

6. Have you consulted the tariff schedules, Customs informed com- 
pliance publications, court cases and/or Customs rulings to assist you in 
describing and classifying the merchandise? 

7. Have you consulted with a Customs “expert” (e.g., lawyer, Customs 
broker, accountant, or Customs consultant) to assist in the description 
and/or classification of the merchandise? 

8. If you are claiming a conditionally free or special tariff classifica- 
tion/provision for your merchandise (e.g., GSP HTS Item 9802, NAF- 
TA, etc.), How have you verified that the merchandise qualifies for such 
status? Have you obtained or developed reliable procedures to obtain 
any required or necessary documentation to support the claim? If mak- 
ing a NAFTA preference claim, do you already have a NAFTA certifi- 
cate of origin in your possession? 

9. Is the nature of your merchandise such that a laboratory analysis 
or other specialized procedure is suggested to assist in proper descrip- 
tion and classification? 

10. Have you developed a reliable program or procedure to maintain 
and produce any required Customs entry documentation and support- 
ing information? 


Valuation 


Basic Questions: Do you know or have you established reliable proce- 
dures to know the “price actually paid or payable” for your merchan- 
dise? Do you know the terms of sale; whether there will be rebates, 
tie-ins, indirect costs, additional payments; whether “assists” were pro- 
vided, commissions or royalties paid? Are amounts actual or estimated? 
Are you and the supplier “related parties?” 

1. Have you provided or established reliable procedures to provide 
Customs with a proper declared value for your merchandise in accor- 
dance with 19 U.S.C. 1484 and 19 U.S.C. 1401a? 

2. Have you obtained a Customs “ruling” regarding the valuation of 
the merchandise (See 19 CFR Part 177), and if so, have you established 
reliable procedures to ensure that you have followed the ruling and 
brought it to Customs attention? 

3. Have you consulted the Customs valuation laws and regulations, 
Customs Valuation Encyclopedia, Customs informed compliance publi- 
cations, court cases and Customs rulings to assist you in valuing mer- 
chandise? 

4. Have you consulted with a Customs “expert” (e.g., lawyer, accoun- 
tant, Customs broker, Customs consultant) to assist in the valuation of 
the merchandise? 

5. If you purchased the merchandise from a “related” seller, have you 
established procedures to ensure that you have reported that fact upon 
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entry and taken measures or established reliable procedures to ensure 
that value reported to Customs meets one of the “related party” tests? 

6. Have you taken measures or established reliable procedures to en- 
sure that all of the legally required costs or payments associated with 
the imported merchandise have been reported to Customs (e.g., assists, 
all commissions, indirect payments or rebates, royalties, etc.)? 

7. If you are declaring a value based on a transaction in which you 
were/are not the buyer, have you substantiated that the transaction is a 
bona fide sale at arm’s length and that the merchandise was clearly des- 
tined to the United States at the time of sale? 

8. If you are claiming a conditionally free or special tariff classifica- 
tion/provision for your merchandise (e.g., GSP HTS Item 9802, NAF- 
TA, etc.), have you established a reliable system or program to ensure 
that you reported the required value information and obtained any re- 
quired or necessary documentation to support the claim? 

9. Have you established a reliable program or procedure to produce 
any required entry documentation and supporting information? 
Country of Origin/Marking/Quota 

Basic Question: Have you taken reliable measures to ascertain the 
correct country of origin for the imported merchandise? 

1. Have you established reliable procedures to ensure that you report 
the correct country of origin on Customs entry documents? 

2. Have you established reliable procedures to verify or ensure that 
the merchandise is properly marked upon entry with the correct coun- 
try of origin (if required) in accordance with 19 U.S.C. 1304 and any oth- 
er applicable special marking requirement (watches, gold, textile 
labeling, etc)? 

3. Have you obtained a Customs “ruling” regarding the proper mark- 
ing and country of origin of the merchandise (See 19 CFR Part 177), and 
if so, have you established reliable procedures to ensure that you fol- 
lowed the ruling and brought it to Customs attention? 

4. Have you consulted with a Customs “expert” (e.g., lawyer, accoun- 
tant, Customs broker, Customs consultant) regarding the correct coun- 
try of origin/proper marking of your merchandise? 

5. Have you taken reliable and adequate measures to communicate 
Customs country of origin marking requirements to your foreign sup- 
plier prior to importation of your merchandise? 

6. If you are claiming a change in the origin of the merchandise or 
claiming that the goods are of U.S. origin, have you taken required mea- 
sures to substantiate your claim (e.g. Do you have U.S. milling certifi- 
cates or manufacturer’s affidavits attesting to the production in the 
US.)? 

7. If you are importing textiles or apparel, have you developed reli- 
able procedures to ensure that you have ascertained the correct country 
of origin in accordance with 19 U.S.C. 3592 (Section 334, Pub. Law 


103-465) and assured yourself that no illegal transshipment or false or 
fraudulent practices were involved? 
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8.Do you know how your goods are made from raw materials to fin- 
ished goods, by whom and where? 

9. Have you checked with Customs and developed a reliable proce- 
dure or system to ensure that the quota category is correct? 

10. Have you checked or developed reliable procedures to check the 
Status Report on Current Import Quotas (Restraint Levels) issued by 
Customs to determine if your goods are subject to a quota category 
which has “part” categories? 

11. Have you taken reliable measures to ensure that you have ob- 
tained the correct visas for your goods if they are subject to visa catego- 
ries? 

12. In the case of textile articles, have you prepared or developed a re- 
liable program to prepare the proper country declaration for each entry, 
i.e., asingle country declaration (if wholly obtained/produced) or a mul- 
ti-country declaration (if raw materials from one country were pro- 
duced into goods in a second)? 

13. Have you established a reliable maintenance program or proce- 
dure to ensure you can produce any required entry documentation and 
supporting information, including any required certificates of origin? 
Intellectual Property Rights 

Basic Question: Have you determined or established a reliable proce- 
dure to permit you to determine whether your merchandise or its pack- 
aging bear or use any trademarks or copyrighted matter or are patented 
and, if so, that you have a legal right to import those items into, and/or 
use those items in, the U.S.? 

1. If you are importing goods or packaging bearing a trademark regis- 
tered in the U.S., have you checked or established a reliable procedure to 
ensure that it is genuine and not restricted from importation under the 
“gray-market” or parallel import requirements of U.S. law (see 19 CFR 
133.21), or that you have permission from the trademark holder to im- 
port such merchandise? 

2. If you are importing goods or packaging which consist of, or con- 
tain registered copyrighted material, have you checked or established a 
reliable procedure to ensure that it is authorized and genuine? If you 
are importing sound recordings of live performances, were the record- 
ings authorized? 

3. Have you checked or developed a reliable procedure to see if your 
merchandise is subject to an International Trade Commission or court 
ordered exclusion order? 

4. Have you established a reliable procedure to ensure that you main- 
tain and can produce any required entry documentation and support- 
ing information? 


Miscellaneous Questions 


1. Have you taken measures or developed reliable procedures to en- 
sure that your merchandise complies with other agency requirements 
(e.g., FDA, EPA/DOT, CPSC, FTC, Agriculture, etc.) prior to or upon 
entry, including the procurement of any necessary licenses or permits? 
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2. Have you taken measures or developed reliable procedures to check 
to see if your goods are subject to a Commerce Department dumping or 
countervailing duty investigation or determination, and if so, have you 
complied or developed reliable procedures to ensure compliance with 
Customs reporting requirements upon entry (e.g., 19 CFR 141.61)? 

3. Is your merchandise subject to quota/visa requirements, and if so, 
have you provided or developed a reliable procedure to provide a correct 
visa for the goods upon entry? 

4. Have you taken reliable measures to ensure and verify that you are 
filing the correct type of Customs entry (e.g., TIB, T&E, consumption 
entry, mail entry, etc.), as well as ensure that you have the right to make 
entry under the Customs Regulations? 


Additional Questions for Textile and Apparel Importers 


Note: Section 333 of the Uruguay Round Implementation Act (19 
U.S.C. 1592a) authorizes the Secretary of the Treasury to publish a list 
of foreign producers, manufacturers, suppliers, sellers, exporters, or 
other foreign persons who have been found to have violated 19 U.S.C. 
1592 by using certain false, fraudulent or counterfeit documentation, 
labeling, or prohibited transshipment practices in connection with tex- 
tiles and apparel products. Section 1592a also requires any importer of 
record entering, introducing, or attempting to introduce into the com- 
merce of the United States textile or apparel products that were either 
directly or indirectly produced, manufactured, supplied, sold, exported, 
or transported by such named person to show, to the satisfaction of the 
Secretary, that such importer has exercised reasonable care to ensure 
that the textile or apparel products are accompanied by documentation, 
packaging, and labeling that are accurate as to its origin. Under section 
1592a, reliance solely upon information regarding the imported prod- 
uct from a person named on the list does not constitute the exercise of 
reasonable care. Textile and apparel importers who have some com- 
mercial relationship with one or more of the listed parties must exercise 
a degree of reasonable care in ensuring that the documentation cover- 
ing the imported merchandise, as well as its packaging and labeling, is 
accurate as to the country of origin of the merchandise. This degree of 
reasonable care must rely on more than information supplied by the 
named party. 

In meeting the reasonable care standard when importing textile or 
apparel products and when dealing with a party named on the list pub- 
lished pursuant to section 592A an importer should consider the follow- 
ing questions in attempting to ensure that the documentation, 
packaging, and labeling is accurate as to the country of origin of the im- 
ported merchandise. The list of questions is not exhaustive but is illus- 
trative. 

1. Has the importer had a prior relationship with the named party? 

2. Has the importer had any detentions and/or seizures of textile or 
apparel products that were directly or indirectly produced, supplied, or 
transported by the named party? 
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3. Has the importer visited the company’s premises and ascertained 
that the company has the capacity to produce the merchandise? 

4. Where a claim of an origin conferring process is made in accor- 
dance with 19 CFR 102.21, has the importer ascertained that the named 
party actually performed the required process? 

5. Is the named party operating from the same country as is repre- 
sented by that party on the documentation, packaging or labeling? 

6. Have quotas for the imported merchandise closed or are they near- 
ing closing from the main producer countries for this commodity? 

7. What is the history of this country regarding this commodity? 

8. Have you asked questions of your supplier regarding the origin of 
the product? 

9. Where the importation is accompanied by a visa, permit, or license, 
has the importer verified with the supplier or manufacturer that the 
visa, permit, and/or license is both valid and accurate as to its origin? 
Has the importer scrutinized the visa, permit or license as to any irregu- 
larities that would call its authenticity into question? 


ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 


tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—will also provide the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
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addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is http://www.customs.ustreas.gov. 
Customs Regulations 

lhe current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


’ 


Video Tapes 

The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, Customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service. If you require further information, or would 
like to purchase one or more tapes, please forward your written request 
to: U.S. Customs Service, Office of Regulations and Rulings, 1300 Penn- 
sylvania Avenue, NW, Washington, DC 20229, Attn: Operational Over- 
sight Division. Orders must be accompanied by a check or money order 
drawn ona U.S. financial institution and made payable to U.S. Customs 
Service 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
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new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part IT. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1800 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 
Fibers & Yarns 
Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 
Customs Valuation 
Textile & Apparel Rules of Origin 
Mushrooms 
Marble 
Peanuts 
Caviar 
Bona Fide Sales & Sales for Exportation 
Caviar 
Granite 
Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 
Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 
Tariff Classification 
Ribbons & Trimmings 
Agricultural Actual Use 
Reasonable Care 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 
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Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the cus- 
toms valuation system, the customs valuation title of the Trade Agree- 
ments Act (§402 of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (19 U.S.C. §1401a)), the Statement of Adminis- 
trative Action which was sent to the U.S. Congress in conjunction with 
the TAA, regulations (19 C.FR. §§152.000-152.108) implementing the 
valuation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W,, Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 


The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.ER. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 
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PREFACE 

On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis also knownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division of the Office of Regulations & 
Rulings has prepared this publication on Footwear, as part ofa series of informed 
compliance publications regarding imported merchandise. It is hoped that this 
material, together with seminars and increased access to Customs rulings, will 
help the trade community in improving voluntary compliance with the Customs 
laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, an importer may wish to obtain aruling under Customs Regulations, 
19 C.ER. Part 177, or obtain advice from an expert (such as a licensed Customs 
Broker, attorney or consultant) who specializes in Customs matters. Reliance 
solely on the general information in this pamphlet may not be considered reason- 
able care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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FOOTWEAR 
INTRODUCTION 
[he following is a footwear compliance publication put together by 
the National Commodity Specialist Division (NCSD). It is to be used in 
conjunction with the Harmonized Tariff Schedule of the United States 
I and is a guide to help interpret Chapter 64 of the HTS, the foot- 
ear chapter. Any article of footwear or footwear parts imported into 
the United States must be defined according to the classification num- 
bers listed in the HTS. This compliance publication has been designed 
to help you find the proper classification. Chapter 64 is divided into six 
headings; each heading stands for particular types of footwear. The fol- 
lowing is a brief outline of what is contained in each footwear heading: 
6401 Certain waterproof footwear of molded or cement 
construction. 
6402 Footwear with uppers and outer soles of predominantly 
rubber or plastic. 
6403 Footwear with predominantly leather uppers and outer 
soles of rubber, plastic, leather or composition leather. 
6404 Footwear with uppers of predominantly textile materials 
and outer soles of rubber, plastic, leather or composition 
leather. 
6405 Other footwear not classified in heading 6401 through 
6404. 
6406 Footwear parts and related items. 


Once you know what type of footwear you plan to import, you can be- 
gin looking for the proper classification number by going to the heading 
which best describes your footwear. For example, if you plan to import 
footwear with a predominantly plastic upper and plastic outer sole, look 
for its classification within heading 6402. 


MATERIALS AND COMPONENTS 

The material of the upper shall be taken to be the constituent materi- 
al having the greatest external surface area, no account being taken of 
accessories or reinforcements such as ankle patches, edging, ornamenta- 
tion, buckles, tabs, eyelet stays or similar attachments. Generally, up- 
per material will cover the sides and top of the foot. 

In order for a material to be considered the “external surface area of 
the upper” (ESAU) it must be: 

1. Visible on the surface of the shoe 

2. Plausible or viable upper material 

3. Essential (its removal would render the shoe incomplete). Ma- 
terials which provide structural support, rigidity or strength to the 
shoe are considered upper material. 

The constituent material of the outer sole shall be taken to be the ma- 
terial having the greatest external surface area in contact with the 
ground, no account being taken of accessories or reinforcements such as 
spikes, bars, nails, protectors or similar attachments. 
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The tongue of a shoe is usually not considered part of the ESAU nor as 
accessory/reinforcement if it is on a plane lower than the upper and par- 
tially or wholly covered by laces and eyelet facings or stays. It is disre- 
garded entirely in the determination of the surface area measurement. 

A foxing is a strip of material which is separate from the sole and up- 
per and secures the joint between the sole and upper. A foxing must 
overlap the upper and the overlap must be readily discernible. The fox- 
ing must encircle or substantially encircle the entire shoe and may be 
attached by cementing, stitching or vulcanizing. 

The term “foxing-like” applies to that which has the same, or nearly 
the same appearance, qualities or characteristics as the foxing appear- 
ing on the traditional sneaker or tennis shoe. It does not have to be a 
separate component and may or may not secure the joint between the 
sole and upper. A foxing-like band must be applied or molded at the sole 
and must overlap the upper. It must also encircle or substantially en- 
circle the entire shoe and can be attached by any means. 

For example, a shoe with a unit molded sole (a pre-formed molded 
unit sole which is attached to the upper) is considered to have a foxing- 
like band if a vertical overlap of 1/4 inch or more exists from where the 
upper and outsole initially meet, measured on a vertical plane. If this 
overlap is less than 1/4 inch, such footwear is presumed not to have a 
foxing-like band; however, children’s shoes (American sizes 8-12) are 
considered to have a foxing or foxing-like band (FLB), if a vertical over- 
lap of 3/16 inch or more exists from where the upper and outsole initial- 
ly meet, measured on a vertical plane. Infant’s shoes (American sizes 
0-7.5) require an overlap of 1/8 inch or more. 

Protective footwear covers waterproof and non-waterproof footwear 
which is significantly more of a protection against water, oil, grease or 
chemicals or cold or inclement weather than ordinary footwear of that 
type. 

For the purposes of subheadings 6402.12, 6402.19, 6403.12, 6403.19 
and 6404.11, the expression Sports footwear applies only to: 


(a) footwear which is designed for a sporting activity and has, or 
has provision for the attachment of spikes, sprigs, cleats, stops, 
clips, bars or the like AND 

(b) skating boots, ski-boots and cross-country ski footwear, 
snowboard boots, wrestling boots, boxing boots and cycling shoes. 


Athletic Footwear is footwear other than sports footwear (as defined 
above) and covers footwear such as “tennis shoes, basketball shoes, gym 
shoes, training shoes and the like” whether or not principally used for 
such athletic games or purposes. 

Composition leather is made by binding together leather fibers or 
small pieces of natural leather. It does not include synthetics not based 
on natural leather. It is usually made of leather waste formed into 
strips, slabs, or similar forms. 

The expression slip-on refers to footwear which is held to the foot 
without the use of functional laces, functional buckles or fasteners. 
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Slip-on’s do not include shoes that are considered protective or foot- 


wear that possesses foxing or foxing-like bands. 
In open toe shoes, all or part of the front of the wearer’s toes can be 
seen. 
In open heel shoes, all or part of the back of the wearer’s heel can be 
seen. Assume part of the wearer’s heel can be seen when the shoe is wor- 
nif the opening is at least .4 inch (1 cm.) high at its highest point and .8 
in. (2 cm.) wide at its widest point. Smaller openings may also be suffi- 


cient 


EXCLUSIONS 
1. Footwear of textile materials with no line of demarcation between 
the sole and the upper, i.e., you cannot remove the stitching, adhesive, 
etc and have a piece, or maybe two pieces, of material which is the sole in 
your hand. In general, these are similar to socks except they are not nec- 
essarily worn under shoes. 

2. Flimsy (usually disposable) footwear of any material with no line of 
demarcation between the sole and upper. One example is a “protective 
boot” made by heat-sealing together (down the middle) two pieces cut 
out from a sheet of lightweight plastic 
3. Used footwear. 

4. Orthopedic footwear (made to fit one particular person) and ortho- 
pedic appliances such as talipes appliances, surgical boots and cast 
boots. Cast boots are worn temporarily after foot surgery or trauma. 
The uppers consist of very adjustable straps (to accommodate the ban- 
daged foot or cast) which leave the wearer’s toes exposed. The bottoms 
are very rigid. They are not sold in pairs and are normally sold in surgi- 
cal supply stores, usually under a doctors’s prescription. 

5. Sports equipment, even though it covers the foot, if its essential 
character comes from the part(s) that do not cover the foot. Examples 
are skating boots with ice or roller skates attached, divers’ flippers, wa- 
ter skis (which usually have a “foot stirrup” attached), and snowshoes. 

6. Toy footwear, including doll’s shoes and the plastic “high-heels” 
worn indoors by girls playing “dress-up like mommy”. 
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Subheading Description 


6401.99.80 Footwear, which does not extend above the wearer’s ankle; which 
does not contain a protective metal toe-cap, which is not designed to 
be worn over, or in lieu of, other footwear as a protection against wa- 
oil, grease or chemicals or cold or inclement weather; in which 
the upper’s external surface area is over 90% rubber or plastics (in- 
cluding any accessories or reinforcements); which does not have a 
foxing or foxing-like band applied or molded at the sole and overlap- 
ing the upper 


Footwear, which does not extend above the wearer’s ankle; which 
does not contain a protective metal toe-cap, which is not designed to 
be worn over, or in lieu of, other footwear as a protection against wa- 

grease or chemicals or cold or inclement weather; in which 
the “pee r’s external surface area is not over 90% rubber or plastics o1 


1as a foxing or foxing-like band applied or molded at the sole 
and overlapping the upper 


Heading 6402 
This heading covers footwear in which both the upper and outer sole’s external surface is 
predominately rubber and/or plastic 


The termsr ubber and plastics include woven fabrics or other textile products with an ex- 
ternal layer of rubber or plastics being visible to the naked eye; for the purpose of this 
provision, no account should be taken of any resulting change of color. 


Subheading Description 


Sports Footwear (as specifically limited by definition, applies only to subheading 
6402.12.00 through 6402.19.90): 


6402.12.00 Includes only ski-boots, snowboard boots, and cross-country ski foot- 
wear. This is the only tariff number in section 6402 that may contain 
ski boots, snowboard boots, and cross-country ski footwear since 
they are specifically provided for here. 


6402.19.05 Includes only golf shoes in which the upper’s external surface area 


measures over 90% rubber or plastic (including any accessories or re- 
inforcements); which does not have a foxing or foxing-like band ap- 
plied or molded at the sole and overlapping the upper; which is not 
designed to be worn over, or in lieu of other footwear as a protection 
against water, oil, grease or chemicals or cold or inclement weather. If | 
the external surface area of the upper is over 90 percent rubber or | 
plastic and the shoe has a foxing or foxing like band or is designed to 
be worn over or in lieu of other footwear as a protection against water, | 
oil, grease or chemicals or cold or inclement weather, the applicable | | 


subheading i is 6402.19.30 through 6402.19.90 depending upon the | 
value. 
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Description 


Sports footwear, other than golf shoes, in which the upper’s external 
surface area measures over 90% rubber or plastic (including any ac- 
cessories or reinforcements); which does not have a foxing or foxing- 
like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather. If the external surface area of the upper is over 90 percent 
rubber or plastic and the shoe has a foxing or foxing like band or is 
designed to be worn over or in lieu of other footwear as a protection 
against water, oil, grease or chemicals or cold or inclement weather, 
the applicable subheading is 6402.19.30 through 6402.19.90 depend- 
ing upon the value 


Sports footwear, including golf shoes, in which the upper’s external 
surface area does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper 
and/or which is designed to be worn over, or in lieu of other footwear 
as a protection against water, oil, grease or chemicals or cold or in- 
clement weather; which is valued at or under $3.00 per pair. 


Sports footwear, including golf shoes, in which the upper’s external 
surface area does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper 
and/or which is designed to be worn over, or in lieu of other footwear 
as a protection against water, oil, grease or chemicals or cold or in- 
clement weather; which is valued over $3.00 but not over $6.50 
per pair. 


Sports footwear, including golf shoes, in which the upper’s external 
surface area does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper 
and/or which is designed to be worn over, or in lieu of other footwear 
as a protection against water, oil, grease or chemicals or cold or in- 
clement weather; which is valued over $6.50 but not over 
$12.00 per pair. 


Sports footwear, including golf shoes, in which the upper’s external 
surface area does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper 
and/or which is designed to be worn over, or in lieu of other footwear 
as a protection against water, oil, grease or chemicals or cold or in- 
clement weather; which is valued over $12.00 per pair. 


Other Footwear (does not include sports footwear): 


Footwear with upper straps or thongs assembled to the sole by means 
of plugs (zoris). To be considered a true zori, there should be a single- 
piece molded upper distinct from the sole which passes into or 
through the sole and secured by means of plugs. There should not be 
any lining on the inner surface of the upper nor on the sole. The foot- 
wear must have a flat sole or bottom of uniform thickness. 
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Subheading Description 


Footwear with a protective metal toe-cap, the upper’s external sur- 
face area measures over 90% rubber or plastic (including any acces- 
sories or reinforcements); which does not have a foxing or foxing-like 
band applied or molded at the sole and overlapping the upper; which 
is not designed to be worn over, or in lieu of other footwear as a protec- 
water, oil, grease or chemicals or cold or inclement wea 

ial surface area of the upper is over 90 percent rub- 

he shoe has a foxing or foxing like band, the appli- 
g is 6402.30.60 through 6402.30.90 depending upon 


lt 


Footweat a protective metal toe-cap, which is designed to be 


over, or in lieu of other footwear as a protection against w 
oil, grease or chemicals or cold or inclement weather. In addition, the 
upper’s external surface area may or may not measure over 90% rub- 
per or 


worn ater, 


at 


plastic (including any accessories or reinforcements) and/or 
1m 


lay Or may not have a foxing or foxing-like band applied or 
yided at the sole and overlapping the upper. 


Footwear with a protective metal toe-cap, the upper’s external sur- 
face area does not measure over 90% rubber or plastic (including any 
accessories or reinforcements) and/or which has a foxing or foxing- 
like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear as a 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued at or under $3.00 per pair. 


Footwear with a protective metal toe-cap, the upper’s external sur- 
face area does not measure over 90% rubber or plastic (including any 


accessories or reinforcements) and/or which has a foxing or foxing- 
like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $3.00 but not over $6.50 per 
pair 


vith a protective metal toe-cap, the upper’s external sur- 
face area does not measure over 90% rubber or plastic (including any 
accessories or reinforcements) and/or which has a foxing or foxing- 
like band applied or molded at the sole and overlapping the upper; 
I is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $6.50 but not over $12.00 per 
pair 


Footwear with a protective metal toe-cap, the upper’s external sur- 
face area does not measure over 90% rubber or plastic (including any 
accessories or reinforcements) and/or which has a foxing or foxing- 
like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear as a 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $12.00 per pair. 





Subheading 


U.S. CUSTOMS SERVICE 


Description 


Footwear covering the ankle (at least half of the ankle bone is covered and 


6402.91.40 


6402.91.60 


6402.91.70 


6402.91.80 


does not include sports footwear): 


Footwear covering the ankle, the upper’s external surface area mea- 
sures over 90% rubber or plastic (including any accessories or rein- 
forcements); which does not have a foxing or foxing-like band applied 
or molded at the sole and overlapping the upper; which is not de- 
signed to be worn over, or in lieu of other footwear as a protection 


against water, oil, grease or chemicals or cold or inclement weather. 
However, certain protective footwear can be classified in this sub- 
heading if they have uppers which from a point 3 cm above the top of 
the outer sole are made entirely of non-molded construction formed 
by sewing the parts together and having exposed on the outer surface 
a substantial portion of functional stitching. If the external surface 
area of the upper is over 90 percent rubber or plastic and the shoe has 
a foxing or foxing like band, the applicable subheading is 6402.91.60 
through 6402.91.90 depending upon the value. 


Footwear covering the ankle, designed to be worn over, or in lieu of 
other footwear as a protection against water, oil, grease or chemicals 
or cold or inclement weather. In addition, the upper’s external sur- 
face area may or may not measure over 90% rubber or plastic (includ- 
ing any accessories or reinforcements) and/or which may or may not 
have a foxing or foxing-like band applied or molded at the sole and 
overlapping the upper 


Footwear covering the ankle, having an external surface area of the 
upper which does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 


weather; which is valued at $3.00 per pair or less. 


Footwear covering the ankle, having an external surface area of the 
upper which does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $3.00 but not over $6.50 per 


pair. 


Footwear covering the ankle, having an external surface area of the 
upper which does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ing-like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $6.50 but not over $12.00 per 
pair. 
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Subheading Description 


6402.91.9¢ Footwear covering the ankle, having an external surface area of the 
ipper which does not measure over 90% rubber or plastic (including 
any accessories or reinforcements) and/or which has a foxing or fox- 
ng-like band applied or molded at the sole and overlapping the upper; 
which is not designed to be worn over, or in lieu of other footwear asa 
protection against water, oil, grease or chemicals or cold or inclement 
weather; which is valued over $12.00 per pair. 


Footwear not covering the ankle (does not include sports footwear): 


A1)9 
94UZ 


99.05 Footwear not covering the ankle, the upper’s external surface area 
neasures over 90% rubber or plastic (including any accessories or re- 
inforcements); which does not have a foxing or foxing-like band ap 
plied or molded at the sole and overlapping the upper; which is not 
designed to be worn over, or in lieu of other footwear as a protection 
against water, oil, grease or chemicals or cold or inclement weather; 
which is made on a base or platform of wood 


Footwear not covering the ankle, the upper’s external surface area 
measures over 90% rubber or plastic (including any accessories or re- 
inforcements); which does not have a foxing or foxing-like band ap- 
plied or molded at the sole and overlapping the upper; which is not 
designed to be worn over, or in lieu of other footwear as a protection 
against water, oil, grease or chemicals or cold or inclement weather; 
which is made on a base or platform of cork. 

6402.99.14 Footwear not covering the ankle, the upper’s external surface area 
measures over 90% rubber or plastic (including any accessories or re- 
inforcements); which does not have a foxing or foxing-like band ap- 
plied or molded at the sole and overlapping the upper; which is not 
designed to be worn over, or in lieu of other footwear as a protection 
against water, oil, grease or chemicals or cold or inclement weather; 
which are sandals and similar footwear of plastics, produced 
in one piece by molding. 


6402.99.18 Inc ludes all other footwear, not covering the thie: in lial the up- 

per’s external surface area measures over 90% rubber or plastic (in- 

cluding any accessories or reinforcements); which does not have a 

foxing or foxing-like band applied or molded at the sole and overlap- | 
ping the upper; which is not designed to be worn over, or in lieu of, | 
other footwear as a protection against water, oil, grease or chemicals | 
or cold or inclement weather. Ifthe external surface areaofthe upper | 
is over 90 percent rubber or plastic and the shoe has a foxing or foxing | 
like band, the applicable subheading is 6402.99.60 through | 
6402.99.90 ) depending upon the value. 


6402.99.20 Foote ear, not covering the iothie. will is deuigned to be worn over, 
or in lieu of other footwear as a protection against water, oil, grease or | 
chemicals or cold or inclement weather. 

In addition, the upper’s external surface area may or may not mea- | 
sure over 90% rubber or plastic (including any accessories or rein- | 
forcements) and/or which may or may not havea foxing or foxing-like | 
band applied or molded at the sole and overlapping the upper. | 





Subheading 


6402.99.30 


6402.99.60 


6402.99.70 


6402.99.80 


U.S. CUSTOMS SERVICE 


Description 


Footwear, not covering the ankle, which has either open toes or open 


heels or is of the slip-on type that is held to the foot without the use of 
laces or buckles or other fasteners; in which the upper’s external sur- 
face area does not measure over 90% rubber or plastic (including any 
accessories or reinforcements); which does not have a foxing or fox- 
ing-like band wholly or almost wholly of rubber or plastics applied or 
molded at the sole and overlapping the upper; which is not designed 
to be worn over, or in lieu of other footwear as a protection against 


water, oil, grease or chemicals or cold or inclement weather. 


Footwear in which the upper’s external surface area does not mea- 
sure over 90% rubber or plastic (including any accessories or rein- 
forcements) and/or which has a foxing or foxing like band applied or 
molded at the sole and overlapping the upper; which is not designed 
to be worn over, or in lieu of other footwear as a protection against 
water, oil, grease or chemicals or cold or inclement weather; which is 


valued at or under $3.00 per pair. 


Footwear in which the upper’s external surface area does not mea- 
sure over 90% rubber or plastic (including any accessories or rein- 
forcements) and/or which has a foxing or foxing like band applied or 
molded at the sole and overlapping the upper; which is not designed 
to be worn over, or in lieu of other footwear as a protection against | 
water, oil, grease or chemicals or cold or inclement weather; which is 
valued over $3.00 but not over $6.50 per pair. 


Footwear in which the upper’s external surface area does not mea- 
sure over 90% rubber or plastic (including any accessories or rein- | 
forcements) and/or which has a foxing or foxing like band applied or | 
molded at the sole and overlapping the upper; which is not designed | 
to be worn over, or in lieu of other footwear as a protection against 
water, oil, grease or chemicals or cold or inclement weather; which is 
valued over $6.50 but not over $12.00 per pair. 





6402.99.90 


a ane eee 
Footwear in which the upper’s external surface area does not mea- 
sure over 90% rubber or plastic (including any accessories or rein- | 
forcements) and/or which has a foxing or foxing like band applied or 
molded at the sole and overlapping the upper; which is not designed | 
to be worn over, or in lieu of other footwear as a protection against 
water, oil, grease or chemicals or cold or inclement weather; whichis 
valued over $12.00 per pair. 
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Heading 6403 


~ading covers footwear with outer soles of rubber, plastics, leather or composition 
leather and uppers of leather. 


Che term “leather” refers to the goods of headings 4104 to 4109 


U7, 


Welt footwear means footwear constructed with a welt, which extends around the edge of 


the tread portion of the sole, and in which the welt and shoe upper are sewn toalipon the 
surface of the insole, and the outsole of which is sewed or cemented to the welt 
Tennis shoes, basketball shoes, gym shoes, training shoes and the like covers 
athletic footwear other than sports footwear whether or not principally used 
for such athletic games or purposes. 


Footwear for men, youths and boys covers footwear of American youths’ size 11-1/2 and 
larger for males, and does not include footwear commonly worn by both sexes. 
Footwear for men covers footwear of American men’s size 6 and larger for males, and 
does not include footwear commonly worn by both sexes. 


Footwear for youths and boys covers footwear of American youths’ size 11—1/2 and larger 
but not as large as American men’s size 6, and does not include footwear commonly 
worn by both sexes. 


Footwear for women covers footwear of American women’s size 4 and larger, whether 
for females or of types commonly worn by both sexes. 


Footwear for misses covers footwear of American misses’ size 12—1/2 and larger but not 
as large as American women’s size 4, whether for females or of types commonly 
worn by both sexes, 


Footwear for children covers footwear of American children’s size 8-1/2 and larger but 
not as large as the footwear described in statistical notes 1(d) and 1(e). 


Footwear for infants covers footwear of sizes not included in the preceding definitions. 


Unisex footwear covers, but is not limited to, certain sports and athletic shoes, certain 
sandals, certain hikers, leisure and casual shoes, motorcycle boots and combat boots and 
applies to sizes up to, and including American men’s size 8 (American men’s size 8.5 and 
above are classified as mens). This does not mean that these kinds of footwear are consid- 
ered women’s or girls but rather men’s or boy’s shoes which are commonly worn by both 


sexes. 


Subheading 


Description 


Sports Footwear (as specifically limited by definition, applies only to sub- 
heading 6403.12.30 through 6403.19.70): 


6403.12.30 


6403.12.60 


6403.19.10 


6403.19.20 


Sports footwear, which includesonly ski-boots, cross-country ski foot- 
wear and snowboard boots; in which the sole is attached to the upper 
by welt stitched construction. 


Sports footwear, which includes only ski-boots, cross country ski foot- 
wear and snowboard boots; which are not of welt construction. 


Sports footwear, which includes only golf shoes for men, youths and 
boys; in which the sole is attached to the upper by welt stitched 
construction. 


Sports footwear, other than golf shoes; which are shoes for men, 
youths and boys; in which the sole is attached to the upper by welt 
stitched construction. 


Sports footwear, which includes only golf shoes for men, youths and | 
boys; which are not of welt construction. 





U.S. CUSTOMS SERVICE 


Subheading Description 
6403.19.40 Sports footwear, other than golf shoes; which are shoes for men, 
youths and boys; which are not of welt construction. 


Sports footwear, which includesonly golf shoes worn by women, miss- 
es, children and infants; which may or may not be of welt construc- 
tion 


Sports footwear, other than golf shoes; which are shoes worn by 
women, misses, children and infants; which may or may not be of welt 
construction 


Other Footwear (does not include sports footwear): 


20.00 Footwear in which the outer sole’s external surface is predominately 
leather; in which the upper consists of leather straps across the instep 
and around the big toe. 


6403.30.00 Footwear made on a base or platform of wood (between the outer sole 
and the wearer’s foot); which does not have a separate inner sole upon 
which the wearer’s foot would rest and which extends the length of 
the wearer’s foot. 


6403.40.30 Footwear incorporating a protective metal toe-cap; in which the soleis 
attached to the upper by welt stitched construction. 


6403.40.60 Footwear incorporating a protective metal toe-cap; which is not of 
welt construction. 


Footwear with uppers of leather and outer soles of leather or composition 
leather, covering the ankle (at least half of the ankle bone is covered, and 
does not include sports footwear): 


6403.51.30 Footwear in which the sole is attached to the upper by welt stitched 
construction. 


6403.51.60 Footwear not of welt construction; which are shoes for men, youths 
and boys. 


Footwear not of welt construction; which are shoes for women and 
girls, misses, children and infants. 


6403.51.90 


Footwear with uppers of leather and outer soles of leather or composition 
leather, not covering the ankle (does not include sports footwear): 


6403.59.15 Footwear in which the upper is sewn to the outer sole by means of 
turned construction (a single sole, flexible shoe in which the sole and 
upper are stitched together with a chain stitch while wrong side out 
on the last. The turned shoe has a single sole which is single stitched. 
It gets its name from the fact that it is made inside out and then turned 
right side out). 


6403.59.30 Footwear in which the sole is attached to the upper by welt stitched 
construction. 


6403.59.60 includes all other footwear with uppers and outer soles of leather, not 
covering the ankle, except those of turned and welt stitched construc- 
tion, for men, youths and boys. 





88 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


Subheading Description 


6403.59.90 includes all other footwear with uppers and outer soles of leather, not | 
covering the ankle, except those of turned and welt stitched construc- 
tion, for women, misses, children and infants. 


Footwear with outer soles of rabber or ghisitte, covering the ankle (at least 
half of the ankle bone is covered, and does not include sports footwear): 


6403.91.30 Footwear in which the site is attachiid to the upper by welt stitched 
construction. 


6403.91.60 Footwear for men, youths and boys; which are not of welt construc- 
tion 


6403.91.90 Footwear for women, misses, children and infants; which are not of 
welt construction. 


Footwear with outer soles of rubber or plastic, not covering the ankle (does 
not include sports footwear): 


6403.99.20 Footwear made on a base or platform of wood. 


6403.99.40 Footwear in which the sole is attached to the upper by welt stitched 
construction. 


ait celia siemmiaatinias _ ——— — 


6403.99.60 | sechendien all ottier footw ear, except thew ‘oni ona anne or rlateres of | 
wood and welt stitched shoes, for men, youths and boys. 


eenneartaensinassinenasistanaicaninpaainiosninsaensessas sat sat esnasensesmsinsieat 4 


6403.99.75 includes all lint footwear, except those wade on a base or sDatdeen of | 
wood and welt stitched shoes, for women, misses, children and in- | 
fants; which are valued at or under $2.50 per pair. 

6403.99.90 includes all other hoobwelin sasige thie made ona bene or platform of | 
wood and welt stitched shoes, for women, misses, children and in- | 
fants; which are valued over $2.50 per pair. 


| 


Heading 6404 


‘TEXTILE UPPERS WITH RUBBER, PLASTICS OR LEATHER OUTER | 
SOLES 


Athletic footwear (sports footwear included in this context) includes: 


| 
1. Shoes usable only in the serious pursuit of a particular sport, which has or has | 
provision for attachment of spikes, cleats, clips or the like. 
2. Ski, snowboarding, wrestling & boxing boots; cycling shoes; and skating boots | 
without skates attached. | 
3. Tennis shoes, basketball shoes, gym shoes (sneakers), training shoes (joggers) and | 
the like whether or not neincioaly cad for such athletic games or purposes. 


It does not include: 


1. Shoes that resemble sport shoes but clearly could not be used at all in that sporting | | 
activity. Examples include sneakers with a sequined or extensively embroidered up- | 
pers. 

2. A slip-on, except gymnastic slippers. 

3. Skate boots with ice or roller skates attached. 


| 
| 
| 
| 
| 





U.S. CUSTOMS SERVICE 


Subheading Description 


6404.11 (TEXTILE UPPER, RUBBER-PLASTIC OUTER SOLE, ATHLETIC) 
Footwear, in which the upper’s external surface is predominately textile materials, ex- 
cluding accessories and reinforcements; in which the outer sole’s external surface is pre- 
dominately rubber and/or plastics; which is “athletic” - 


6404.11.20 6404.11 (above) PLUS, in which the upper’s external surface is OVER 
50% leather after every leather accessory and reinforcement present 
is included as part of the upper’s external surface. 


6404.11.40 6404.11 (above) PLUS, in which the upper’s external surface is still 
50% or less leather after every leather accessory or reinforcement 
present is included as part of the upper’s external surface; which has 
soles (and midsoles if any) of rubber or plastic attached to one another 
and to the upper exclusively with adhesive; in which the sole overlaps 
the upper nowhere except, at most, at the toe and/or at the heel; which 
lacks a foxing-like band; and which is valued at or under $3 per pair. 


6404.11.50 6404.11 (above) PLUS, in which the upper’s external surface is still 
50% or less leather even after every leather accessory and reinforce- 
ment present is included as part of the upper’s external surface; which 
is valued at or under $3 per pair; AND 

Either 
in which the soles overlap the upper other than at the toe or heel. 
= 9). * 
which does not have soles and midsoles of rubber or plastics 
—OR- 
which is not exclusively of adhesive construction 
—OR- 


which has a foxing-like band. 


6404.11.60 6404.11 (above) PLUS, in which the upper’s external surface is still 
50% or less leather after every leather accessory or reinforcement 
present is included as part of the upper’s external surface; which has 
soles (and midsoles if any) of rubber or plastic attached to one another 
and to the upper exclusively with adhesive; in which the sole overlaps 
the upper nowhere except, at most, at the toe and/or at the heel; which 
lacks a foxing-like band; and which is valued over $3 but not over $6.50 
per pair. 


6404.11.70 6404.11 (above) PLUS, in which the upper’s external surface is still 
50% or less leather even after every leather accessory and reinforce- 
ment present is included as part of the upper’s external surface; which 
is valued over $3.00 but not over $6.50 per pair; AND 

Either 
in which the soles overlap the upper other than at the toe or heel. 
-OR- 
which does not have soles and midsoles of rubber or plastics. 
-OR- 
which is not exclusively of adhesive construction. 
—OR- 
which has a foxing-like band. 


6404.11.80 6404.11 (above) PLUS, in which the upper’s external surface is still 
50% or less leather even after every leather accessory and reinforce- 
ment present is included as part of the upper’s external surface; and 
which is valued over $6.50 but not over $12.00 per pair. 
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) 


Subheading Description 


90 above) PLUS, in which the upper’s external surface is still 
or less leather even after every leather accessory and reinforce- 


included as part of the upper’s external surface; and which is 


ol asias 19 b wncinti wegen 
1 over $12.00 per pair 


6404.19 (TEXTILE UPPER, RUBBER-PLASTIC OUTER SOLE, 
NOT ATHLETIC) 

in which the upper’s external surface is predominately textile materials, ex 
ng accessories and reinforcements; in which the outer sole’s external surface is pre 
nately rubber and/or plastics; which is not “athletic” footwear 

19 (above) PLUS, in which the upper’s external surface is OVER 
50% leather after every leather accessory and reinforcement present 
is included as part of the upper’s external surface; and which is not 
designed to be a “protection” against water, oil, or cold or inclement 
weather. 


6404.19 (above) PLUS, which is designed to be a protection against 
water, oil, or cold or inclement weather. 
6404.19.25 through 6404.19.35 


6404.19 (above) PLUS, in which the upper’s external surface is still 50% of less leather 


even 


after every leather accessory and reinforcement present is included as part of the 


upper’s external surface; which has open toes or open heels or is of the slip-on type; which 
lacks a foxing-like band, almost wholly of rubber or plastics 


6404.19.25 Also, which is under 10% by weight of rubber and/or plastics; and in 


which the largest fabric of the upper consists, by weight, predomi- 
nantly of vegetable fibers such as cotton and flax (linings, accessories, 
and reinforcements not included). 


Also, which is under 10% by weight of rubber and/or plastics; and in 
which the largest fabric of the upper consists, by weight, predomi- 
nately of fibers other than vegetable fibers such as cotton or flax (lin- 
ings, accessories and reinforcements not included) 


6404.19.35 Also, which is 10% or more by weight of rubber and/or plastics. 


6404.19.40 6404.19 (above) PLUS, in which the upper’s external surface is still 
50% or less leather even after every leather accessory and reinforce- 
ment present is included as part of the upper’s external surface; which 
is not designed to be a protection against water, oil, or cold or inclem- 
ent weather; which has neither open toes nor open heels and is not a 
slip-on; which has soles (and midsoles if any) of rubber and/or plastics 
attached to one another and tothe upper exclusively with an adhesive; 
in which the sole overlaps the upper nowhere except, at most, at the 
toe and/or at the heel; which does not have a foxing-like band; and 
which is valued at or under $3.00 per pair. 
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Subheading Description 


6404.19.50 6404.19 (above) PLUS, in wh 
50% or less leather even af 
ment present isincluded as pa 


is not designed to be a protect 


ent weather; A hich 


6404.19.60 6404.19 (above) PLUS, ir 


10% less leather even aiter 


present Is Included as pa 
not designed to be a pro 
weathe ich 

hich has soles 


> another 


ven af 


6404.19.80 AND 6404.19.90 
6404.19 (above) PLUS, in which the upr 
even after every leather accessory or reinf 
per’s external surface; which is not desig 
or inclement weather; which has a foxing- 


has neither open toes nor open heels and is not 
6404.19.80 Also 


6404.19.90 


6404.20 (TEXTILE UPPER, LEATHER OUTER SOLE) 


Footwear, in which the upper’s external surface is pre 


cluding accessories and reinforcements; 
dominately leather or composition leat! 


6404.20.20 6404.20 (above) PLUS, which is, “ither not over 
total of textile materials, rubber and ~s OR under 10% of 


and plastics; and 





Subheading Description 


asa 
)% of rubber 


50% as a total of tex 


r over of rubber and/or 


Heading 6405 
OTHER “FOOTWEAR” 


Subheading Description 


6405.10.00 upper’s external surface is predominately 
if the upper is predomi- 

s NOT predomi 

osition leather. (This normally 


6405.20 


al surface is NOT predominately rubber, plas- 
I ~ : i 

| lyt > materials); in which 
lich has a line of 


largest fabric of the upper con- 
vegetable fibers such as cotton or 
25 and reinforcements not included) 


in which the upper and the outer sole get their 


i felt which is, by weight, predominately 


PLUS, in which the largest fabric of the upper con- 
sists, by weight, predominately of fibers other than vegetable fibers or 
wool (linings, accessories & reinforcements not included). 


6405.90 


Footwear, in which the upper’s external surface is NOT predominately leather, composi- 
tion leather or textile m 


aterials; in which, if the external surface of the upper is predomi- 
nately rubber and/or plastics, the external surface of the outer sole is NOT predominate- 


ly rubber or plastics; in which there is a line of demarcation between the sole and the up- 
per; 


6405.90 (above) PLUS, which is disposable footwear designed for one 
time use. Note that, ifit is not made of paper, it is almost certainly mis- 
classified 


6405.90.20 


6405.90.90 6404.20 (above) PLUS, which is NOT disposable footwear designed 


for one time use 
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Heading 6406 


CERTAIN FOOTWEAR PARTS AND RELATED ITEMS 
Formed uppers include 


1. In general, all items which have a layer of material between most of the foot and 


the ground, and which, after lacing or buckling, ifneeded, will stay on the foot if worn 
in the condition as imported and which are shaped to fit the human foot 
Formed uppers does not include 

Moccasin uppers which do not have “closed bottoms”, i.e nave a sig- 

nificant sized hole (the size of a nickel or larger) in the bottom layer, whether or 
the upper is fully formed (lasted), unless the piece which will cover that 
d is in the same shipment 

Any upper which is completely unlasted, i.e., no part of it has been bent 

ted) inward to the horizontal or has received only the limited shaping result- 

J “simply closing at the bottom” 

Upp ith outer soles (which come in contact with the ground in normal 
use). As long as most of the upper (that which covers the top and sides of the 
foot) is present; that plus the outer sole adds up to “unfinished footwear” in 
Harmonized Tariff Schedule of the United States headings 6401-6405 

Stiffeners are usually inserted between the upper and its lining to give the upper shape 
and some rigidity. They are now usually made of plastic or plastic coated or filled textile 
Chey are usually imported flat and are shaped by machines which use heat and 
pressure to force them into the required shape after they have been inserted into the up- 


per. 


materials 


Subheading Description 
6406.10 (Uppers and their parts, except stiffeners) 


Formed uppers, in which the external surface of the upper, NOT in- 
cluding the insole, accessories, or reinforcements, is predominately 
leather or composition leather and which are in American size 11 1/2 


or larger and worn only by males 


Formed uppers, in which the external surface of the upper, NOT in- 
cluding the insole, accessories, or reinforcements is predominately 
leather or composition leather and which are worn by females or is in 
children’s American size 11 1/2 or smaller, or is other than only worn 
by males, i.e., unisex. 


6406.10.20 Formed uppers, in which the external surface of the upper, NOT in- 
cluding the insole, accessories, or reinforcements is predominately 
textile materials and in which the upper’s external surface is over 50% 
leather after every leather accessory or reinforcement present is in- 
cluded as part of the upper’s external surface 


6406.10.25 through 6406.10.40 
Formed uppers in which the external surface of the upper, NOT including the insole, 
accessories or reinforcements, is predominately textile materials and is still 50% or 
less leather after every leather accessory or reinforcement present is included- 


6406.10.22 Also, which are valued at or under $3.00 per pair. 


6406.10. Also, which are valued over $3.00 but not over $6.50 per pair. 


6406.10.35 Also, which are valued over $6.50 but not over $12.00 per pair. 


6406.10.40 


Also, which are valued over $12.00 per pair 
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Subheading Description 


1al surface of the upper, NOT in- 
nforcements is NOT predomi 


textile materials, but which 
ments INCLUDED, is OVER 90% 
1 which are NOT suitable to be finished into 


xing or foxing-like band applied 
-or designed to be worn 
on against water, oil, 


ather. 


irface of the upper, NOT in 

ts, is NOT predomi 

or textile materials, but which 
nts INCLUDED, are 90% or 
\RE suitable to be finished 

or a foxing-like band applied 
ipper or designed to be worn 
rainst water, oil 


ed uppers; which are not stiffeners, 
nts, braid, laces (including shoe 
other trimmings, or, in general 
otwear 


which, if these are uppers, the up- 

ly rubber and/or plastics, exclud- 

id which, if these are only un- 

gs, or are more than external up 

plastics (note that boot lin 
1 external uppers) 


which, if these are uppers, the up- 
1ately leather, excluding accessories 
these are only un-external parts of 
ly only of leather. 


re essentiall 


6406.10.7 6406.10.60-.85 (above) US. in. ht 


he upper’s external surface 
textile materials, excluding accessories and rein- 
s and in which the upper’s external surface is over 50% 
eather after every leather accessory or reinforcement is included as 


part of the upper’s external surface 


orcement 


6406.10.60-.85 (above) PLUS, in which the upper’s external surface 
is predominately textile materials excluding accessories and rein- 
forcements; in which the upper’s external surface is still 50% or less 
leather after every leather accessory and reinforcement present is in- 
cluded as part of the upper’s external surface; in which the aggregate 
of the textile materials present, the cotton fibers weigh more than the 
man made fibers, or wool and/or fine animal hair fibers, or any other 
single type of fibers; and in which the upper’s external surface is less 
than 50% textile materials after every leather, rubber or plastics ac- 
cessory or reinforcement is included as part of the upper’s external 
surface. 





Subheading Description 
6406.10.77 85 (above) PLUS, which, if these are uppers, the upper’s 

urface is predominately textile materials, excluding acces 
ries and reinforcements; which, ifthese are only parts of uppers, are 
of textile materials; in which, in the aggregate of the textile materials 


resent, the cotton fibers weigh more than the man made fibers, o1 


he wool and/or fine animal hair fibers, or any other single type of fi 
*n the upper s external surface is 50% or more textile 
rubber or plas S accessory or rel! 


ipper’sexternal surface. Note tex 


> upper s external suriace 

nately a mater! t than | ather, rubber, or plastics ex 
accessories and reinforcements); in which, if the upper’s ex 
predominately textile materials the upper sexternal 


s~ather even after every leather accessory 

‘einforcement present is included as part of the upper’s external 
n which the upper’s external surface is less than 50% textile 
ifter every leather, rubber and plastics accessory and rein 
forcement present is included as part of the upper’s external surface; 
and in the aggregate of the textile materials present, one other type of 


ber weighs more than the cotton fibers 


6406.10.9020 through 10.9060 


Shoe uppers or the parts thereof, which are NOT formed uppers; which are not stiffeners, 


t 
t 
} 
1 


boot protectors, eyelets, boot hooks, buckles, ornaments, braid, laces (including shoe 


9 
laces), buttons, snap fasteners, zippers, pompoms, or other trimmings, or, in general, 
most parts which could be used in articles besides footwear, in which, if uppers, the up 
per’s external surface is predominately textile materials, excluding accessories and rein 
forcements; in which, if uppers, the upper’s external surface is 50% or more textile mate- 
rials after every leather, rubber and plastics accessory and reinforcement present is in 
cluded as part of the upper’s external surface; which, if un-external parts of uppers or 
more than external uppers, are NOT essentially ONLY of leather or of rubber and/or 
plastics and contain textile materials that are substantially more essential than any oth 
er type of material, excluding the two just named—(See below for statistical breakouts 
and textile category numbers 


6406. 10.9020 6406.10.9020-.9060 (above) PLUS, in which, of the textile materials 
present, the WOOL and/or fine animal hair fibers weigh more than 
the cotton fibers, the man-made fibers or any other single type of fiber 
(for uppers, linings, accessories & reinforcements not included). Note 
textile category 469 applies 


6406.10.9040 6406.10.9020-.9060 (above) PLUS, and in which, of the textile mate- 
rials present, the MAN-MADE fibers weigh more than the cotton fi- 
bers, the wool and/or fine animal hair fibers or any other single type of 
fiber (for uppers, linings, accessories & reinforcements not included) 
Note textile category 669 applies. 


6406.10.9060 6406.10.9020-.9060 (above) PLUS, in which, of the textile materials 
present, some OTHER single type of fiber weighs more than either 
the cotton fibers, or the man-made fibers, or the wool and/or fine ani- 
mal hair fibers. Note that textile category 899 applies, but also note 
that no import has ever been found that met all these requirements. 
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Subheading Description 
uppers o1 the yarts thereof, which are NOT formed uppers 
eNOTs rs, nails, boot 


radunniee. Weld laces (incl. shoe laces), buttons, snap fas 


rotectors, eyelets, boot hooks, 


ers, zippers, pompoms or other trimmings, or, in general, most 
parts which could be used in articles besides footwear; in which, if up- 
s external surface is predominately a material other 
r and/or plastics, leather or textile materials, excluding ac 
and reinforcements; and which, if parts of uppers, are essen- 
4 material other than rubber and/or plastics, leather, or textile 

ly imports found to be proper! 

tal toe caps for work boots 

soles or heels, which would be in contact with the 


and in which rubber and/or plastics gives them their 


»ssential character 
6406.99 (Balance of 6406) 


6406.99.1505 through .99.1510 


are essentially of textile materials; in which the man-made fibers 


» cotton fibers, the wool and/or fine animal hair fibers, or any other 


in which the wool and/or fine animal hair is 23% or MORE, by 
of the fibers present. Note textile category 459 applies 
in which the wool and/or fine animal hair is UNDER 23% 


of the fibers present. Note textile category 659 applies 


ot wear; or removable insoles or heel cushions or the like; or 


gaiters or ieggin 


gs or the like (except leg warmers or uadars or the 


parts thereof; which are stiffeners or are not uppers (with or without 
insoles) or parts thereof; which are rnaments, braid, laces 
inci. shoe laces), buttons, pompoms or yea tr immings, or, 1n gener- 
al, most parts usable in articles besides footwear; which cover either 

»f the foot; and which are of textile ea in 
which the man-made rs weigh more than the cotton fibers, or 


10ne or only 


wool and/or fine animal hair fibers, or any other single type of f fiber 
Note textile category 659 applies 


6406.99.15.50 Leg warmers, which are ae of textile materials and in which 
the cotton fibers weigh m han the man-made fibers, or the wool 
and/or fine animal hair fi hire, or any other single type of fiber. Note 
textile category 359 applies. 

6406.99 Leg warmers, which are essentially of textile material and in which 

the wool and/or fine animal hair fibers weigh more than the cotton fi- 

bers, the man-made fibers, or any other single type of fiber. Note tex- 

tile category 459 applies. 


6406.99.157 Leg warmers, which are essentially of textile materials and in which 
another single type of fiber weighs more than either the cotton fibers, 
the man-made fibers, or the wool and/or fine animal hair fibers. Note 
that no import has been found that meets all these requirements. 
Note textile category 859 applies 
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Subheading Description 


6406.99.1580 footwear; or removable insoles or heel cushions or the like; or 
r the 
h or without 
nor the parts thereof; which are other than ornaments, braid 


ggings or the like (except leg warmers or t 


thereof; which are stiffeners or are not uppers (wit 


ling shoe laces), buttons, pompoms, or other trimn 


most parts which could be used in articles beside 


which cover either none or only part of the foot; and which are of 


materials in which one single type of fibers weighs more than 


6406.99.3 »f footwear, which are unit bottor 
oles or outer hee rubber < 


ntial character; and which are not boot bottor 


\ 1 1 ] 
1 DOOT wit a Shait (when complete 


yotwear, or removable oles, heel cushions or t 


ngs or the like, or pz ta thareot which either are stiffen 
yt uppers (with or w/o insoles) nor parts of uppers; pan 


r soles or outer heels; which are not boot prote , welt 
t to lengths, ornaments, trimmings, or, in aaah most 
ld be used in articles besides footwear; which are not 

ds or simila ir protective sportswear; which are not orthope- 
appliances or parts or accessories thereof; which are essentially of 


rubber and/or plastics (Textile fabrics — are laminated to sheets 


cellular plastic and are present merely for reinforce ing pur} Doses are 


a 
msidered plastics. The exposed es layer in an insole do es More 
ly reinforce the foam fr 
shaped, shock-absorbing insole, the mente 1 ¢ 
1e plastic has been ruled to be controlling for cla 
twear, or removable insoles or heel cushions or the lik 
geings or the like, or parts thereof; wh 
ithout insoles attached) nor 
s or similar protective sportswear; which are not orthope- 
llances or parts or accessories thereof; in which lea 


r; and which are not boot protector 


r essential charac 


to length, buckles, ornaments, lace inciudaing 


Duttons, pompoms or ¢ ther trimmings 


which could be used in articles besides f 
6406.99.90 otwear, or removable insoles or hee cus 1 
sings or the like, o r parts the 
ut insoles attached nor th 
character is not given by either wood, rubber and/o 
textile materials, or leather (Commercially, the only materia 
metals ee ; whichare nt 
boot prot S, zippers, ornaments, or trimmings, or. 
most parts w hic h could be used in articl les besides footwe ar 
not shinguards or similar protective sportswear 


orthopedic appliances or parts or accessories thereof 
ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 
The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 





established as another effort to promote the Customs Service 


importi! 


porting and exporting community. The 


n 


icluding proposed regulations, news 
and notices, etc which may be “down- 
service does not charge the pub- 
charges. The CEBB may be 

me Page on the World Wide 

have a personal computer 

eds from 2400 to 28,800 

8, set parity to N and 

ith your name and choose 

to get up-to-date informa- 
about the CEBB, call 


et’s World Wide Web—which 
ll also provide the entire 

tion regarding Cus- 

It was established as 
rade friendly” with- 

e home page will post 
information including pr¢ ed and final 


i 


» importing and exporting uty. Th 


regulations, rulings, 


id notices, etc., which may be 
‘downloaded” to your own PC. In 


may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is http://www.customs.ustreas.gou. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 7 
a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
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contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
( 


Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


Video Tapes 


Che U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Prod- 
ucts which became effective on July 1, 1996. Copies of this tape are 
available from many trade organizations, customs brokers, consultants 
and law firms. The tape may also be purchased for $20.00 (U.S. funds) 
directly from the Customs Service. If you require further information, 
or would like to purchase one or more tapes, please forward your writ- 
ten request to: U.S. Customs Service, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, Washington, DC 20229, Attn: Opera- 
tional Oversight Division. Orders must be accompanied by a check or 
money order drawn on a U.S. financial institution and made payable to 
U.S. Customs Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
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Electronic Bulletin Board and the Customs Home Page (see above). As 

of the date of this publication, the following booklets were available: 
a Fibers & Yarns 

Buying & Selling Commissions 

NAFTA for Textiles & Textile Articles 

Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 

Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 

Caviar 

Granite 

Internal Combustion Piston Engines 

Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 

Festive Articles 

Tariff Classification 

Agricultural Actual Use 

Ribbons & Trimmings 

= Footwear 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the cus- 
toms valuation system, the customs valuation title of the Trade Agree- 
ments Act ($402 of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (19 U.S.C. §1401a)), the Statement of Adminis- 
trative Action which was sent to the U.S. Congress in conjunction with 
the TAA, regulations (19 C.FR. §§152.000-152.108) implementing the 
valuation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 











U.S. CUSTOMS SERVICE 101 


The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.ER. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOUR COMMENTS ARE IMPORTANT” 


The Small! Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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What Every Member of the 
Trade Community Should Know About: 


Drawback 


A Basic Level 
Informed Compliance Publication of the 
U.S. Customs Service 


March 1998 
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PREFACE 

On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Commercial Rulings Division, Office of Regulations and Rulings has pre- 
pared this publication on Drawback, as part of a series of informed compliance 
publications advising the trade community of changes in Customs procedures as 
aresult of the Mod Act. Itis hoped that this material, together with seminars and 
increased access to Customs rulings, will help the trade community in improving 
voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain aruling under Customs Regulations, 
19 C.ER. Part 177, or obtain advice from an expert (such as a licensed Customs 
Broker, attorney or consultant) who specializes in Customs matters. Reliance 
solely on the general information in this pamphlet may not be considered reason- 
able care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1800 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STuART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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DRAWBACK 


I. Background And Introduction. 


Drawback basically consists of a refund of duties paid on imported 
merchandise on the basis of an exportation (or destruction) of articles 
somehow connected to the imported merchandise. In the U.S., draw- 
back dates back practically to the dawn of the Republic. In other na- 
tions, drawback was recognized, even before the existence of the U.S., as 
“the most reasonable [encouragement to exportation].” This is how 
Adam Smith, in his 1776 book, The Wealth of Nations, described draw- 
back. This work, the first of the great classic texts on economic theory, 
has an entire chapter on duty drawback. 

Drawback in the U.S. has changed greatly since its initial enactment, 
in section 3 of the second Act of Congress, the Act of July 4, 1789. That 
first drawback law provided for a drawback of 99% of duties paid on 
merchandise (except distilled spirits) if exported within a year after 
duty was paid or security given for duty. Between the 1789 Act and the 
Tariff Act of 1930, various provisions were added to the drawback law, 
providing for drawback on such diverse subjects as imported salt used 
for curing meat and fish and various kinds of imported merchandise 
used to construct vessels in this country. 

Until the Tariff Act of 1930, most drawback was of duties on imported 
merchandise used to manufacture or produce some article for export 
from this country. The purpose of drawback was described in 1898, by 
the U.S. Supreme Court in the case of Tidewater Oil Co. vs. United 
States, 171 U.S. 210 (1898), as being “not only to build up an export 
trade, but to encourage manufactures in this country, where such 
manufactures are intended for exportation, by granting a rebate of du- 
ties upon the raw or prepared materials imported, and thus enabling 
the manufacturer to compete in foreign markets with the same articles 
manufactured in other countries.” 

In the Tariff Act of 1930, two seminal changes were made to the draw- 
back law. Drawback for rejected merchandise, rejected because the mer- 
chandise did not meet sample or specifications, was added. Thus, use in 
manufacture of the imported merchandise was no longer a require- 
ment, for this kind of drawback. Also, in the 1930 Act, the concept of 
drawback based on domestic merchandise substituted for the imported 
merchandise first appeared. Initially, substitution was limited to speci- 
fied commodities (at first, sugar or nonferrous metal or ore containing 
nonferrous metal). However, by 1958, substitution for all merchandise 
used in manufacture or production for drawback was permitted. 

Changes, or adjustments, continued to be made to the drawback law, 
making it ever more complicated. In 1980, drawback was permitted on 
the exportation of imported merchandise if the condition of the mer- 
chandise was unchanged and it was not used in the US. In 1984, the con- 
cept of substitution was added for same condition drawback and 
exchange, or tradeoff, of domestic merchandise for imported merchan- 
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dise was added for manufacturing drawback. A special provision for 
drawback for | ee derivatives was added in 1990. 

On Dece ak, , 1993, the President signed into law the North Ameri- 
can Free Trade. Agreement (NAFTA tales catia Act (Pub. L. 
102-183). Title VI of this act contained provisions pertaining to Cus- 
toms modernization and is commonly referred to as the Customs Mod- 
ernization or “Mod Act.” Section 632 of the Mod Act substantially 
amended the drawback law, making majo 


changes to each of the most 
commonly used kinds of drawback and to 


drawback procedures. The 
Congressional Committees with oversight over the amendments, the 
House Committee on Ways and Means and the Senate Committee on Fi- 
nance, described the intent of the amendments. House Report (Ways 
and Means) 103-361, Part 1, pages 128-132 (103d Cong., 1st Sess., 
1993), and Senate Report (Finance) 103-189, pages 81-85 ( 103d Cong., 
Ist Sess., 1993) (1993 U.S. Code Congressional and Administrative 
News 2552, 2678-2682). 

According to these Congressional Committees, the amendments to 
the drawback law made by section 632 address questions which have 
arisen in the implementation and administration of that law. The 
changes were stated to be intended to expand U.S. exports, facilitate 
drawback use, and ease administrative burdens. The general purpose of 
drawback was described as continuing to be to promote economic activ- 
ity in the U.S., resulting in increased exports. The committees noted 
that the Mod Act represented a balanced approach to drawback, with 
the amendments to the drawback law —— ares to make 
greater use of drawback, and the newly enacted drawback penalty stat- 
ute enabling Customs to assure neiteer compliance with the law. 

To implement the Mod Act changes to the drawback law, Customs ini- 
tiated action to amend the Customs Regulations pertaining to draw- 
back, found in Part 191 of the Customs Regulations (19 CFR Part 191). 
In addition to implementing the changes made by the Mod Act, Cus- 
toms sought to otherwise provide for modernization of drawback proce- 
dures in response to criticisms of Customs administration of the 
drawback program by the General Accounting Office and the eeporten 
General of the Department of the Treasury. After a lengthy process in 
cluding the electronic publication of several draft amendments of the 
regulations, opportunities for the trade to provide feedback on these 
drafts to Customs, and, finally, informal meetings using interest-based 
techniques to attempt to meet the interests of the various parties, a No- 
tice of Proposed Rulemaking (NPRM) was published in the Federal 
Register on January 21, 1997 (62 Fed. Reg. 3082-3149). Many com- 
ments were received in response to the NPRM and on March 5, 1998, a 
Final Rule adopting new regulations (entitled Drawback) was pub- 
lished in volume 63 of the Federal Register. The new regulations are ef- 
fective on April 6, 1998. 

This informed compliance publication describes and/or explains 
drawback generally and changes to the drawback law and regulations. 
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Also included is a document, originally intended for publication with 
the drawback regulations as an Appendix to Part 191, pertaining to re- 
cordkeeping for drawback in which the types of records required for 
drawback are reviewed. Finally, there is a list of Customs rulings pub- 
lished, as Customs Service Decisions (CSD’s) and Treasury Decisions 
TD’s) since 1978 in the Customs Bulletin, with an indication as to 
whether the Mod Act and amended regulations are believed to have af- 


fected the rulings 


II. Specific Drawback Provisions; Changes to Law and 
Regulations. 

A. Manufacturing Drawback. 

1. General. 

Manufacturing drawback is provided for in subsections (a) and (b) of 
the drawback law (19 U.S.C. 1313(a) and (b)). Subsection 1313(a) pro- 
vides for what is called “direct identification” manufacturing, in which 
substitution of the imported merchandise is not permitted. Subsection 
1313(b) provides for substitution manufacturing drawback, in which 
substitution for the imported merchandise is permitted, subject to cer- 
tain conditions. In both cases, drawback is available when imported 
merchandise is used to manufacture an article which is exported or de- 
stroyed within 5 years of import. Drawback is limited to 99% of the du- 
ties paid on the imported merchandise designated for drawback. In 
substitution manufacturing drawback, any other merchandise, wheth- 
er imported or domestic, of the same kind and quality as the imported 
merchandise may be substituted for the imported merchandise and 
drawback is granted on the export or destruction of exported articles 
made from the imported merchandise, the substituted merchandise, or 
any combination of them. In substitution manufacturing drawback, 
the imported merchandise and the substituted merchandise must be 
used in manufacture by the manufacturer within 3 years of receipt of 
the imported merchandise. In both cases, the manufactured article may 
not be used in the U.S. after manufacture. (See 19 CFR Subpart B.) 

2. Statutory changes. 
a. Destruction in lieu of exportation; restriction on use in U.S. 
after manufacture. 

Destruction under Customs supervision in lieu of exportation of the 
manufactured articles now is permitted. In a related provision, the stat- 
ute explicitly prohibits use in the U.S. of manufactured articles after 
their manufacture and before their exportation or destruction. Accord- 
ing to the Committee Reports on the Mod Act, the restriction on the use 
in the U.S. of manufactured articles before exportation or destruction is 
not intended to prevent a manufacturer from testing or other post-pro- 
duction operations. 

(In the definition section of the regulations (19 CFR 191.2(g)), de- 
struction is defined as meaning complete destruction so that the mer- 
chandise or articles have no commercial value (see American Gas 
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Accumulator Co, v. U.S., TD 43642). That definition is applicable to all 
claimed destruction for drawback purposes. For purposes of conve- 
nience in this publication, references to exportation also include de- 
struction unless the context indicates otherwise.) 


b. Substitution under 1313(b); any other merchandise. 

Substitution, under subsection 1313(b), of any other merchandise 
(whether imported or domestic), instead of only duty-free or domestic 
merchandise, is permitted. This amendment codifies a position taken 
by Customs in TD84-95. (See 19 CFR 191.22.) 

c. Successorship; one manufacturer rule. 

Corporate successorship is allowed for in substitution manufactur- 
ing drawback. Subsection 1313(b) requires the imported merchandise 
and the other (substituted) merchandise to be used in the manufacture 
or production of articles by the manufacturer or producer, that is by the 
same person or entity. Prior to passage of the Mod Act, Customs had tak- 
en the position that if one corporation uses imported merchandise and a 
different corporation (as a result of merger, consolidation, or other kind 
of corporate succession) manufactures or produces exported articles 
from substituted merchandise, this requirement is not met (CSD89-12 
revoking Holding “2” of CSD86-11). 

The Mod Act added a new subsection 1313(s) to the drawback law un- 
der which a drawback successor may designate imported merchandise 
used by the predecessor before the date of succession as the basis for 
drawback on articles manufactured by the drawback successor after the 
date of succession. Subsection 1313(s) provides for drawback succes- 
sion in two situations. If the purported successor was a division, plant, 
or other business unit of the predecessor, there may be drawback suc- 
cession only if in the transfer of that business unit the value of the trans- 
ferred assets (other than drawback rights, inchoate or otherwise) 
exceeds the value of all transferred drawback rights. The person assert- 
ing the right of successorship must present a statement of those respec- 
tive values to Customs. If instead of being the transfer of a division, 
plant, or other business unit, the transfer is of all or substantially all of 
the rights, privileges, immunities, powers, duties, and liabilities of the 
predecessor, then no such weighing of the comparative value of the 
drawback and non-drawback rights is required. In either instance, the 
transfer must be by written agreement, merger, or corporate resolu- 
tion. (See 19 CFR 191.22(d).) 


d. Agricultural products subject to over-quota duty. 

Section 404(e)(5) of Public Law 103-465 (subsection 1313(w)) pro- 
vides that no drawback is available with respect to an agricultural prod- 
uct subject to an over-quota rate of duty established under a tariff-rate 
quota, with two exceptions. One of those exceptions is that drawback is 
available under subsection 1313(a) with respect to any tobacco subject 
to the over-quota rate of duty. The regulations make it clear that subsec- 
tion 1313(w) operates to preclude drawback when the identified mer- 
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chandise, the designated imported merchandise, or the substituted 
other merchandise (when applicable) consists of an agricultural prod- 
uct which is duty-paid at the over-quota rate of duty, with the exceptions 
provided in the statute. (See 19 CFR 191.3(c). 

3. Regulatory changes (in addition to statutory changes). 

a. “Manufacture or Production” defined. 

A definition of “manufacture or production” for purposes of draw- 
back is added (19 CFR 191.2(q)). The new definition defines manufac- 
ture or production as a process by which merchandise is made into a 
new and different article having a distinctive name, character or use. 
Also included is a process in which although merchandise is not made 
into such a new and different article, the merchandise is made fit for a 
particular use. The background to the NPRM and the Final Rule make 
it clear that this definition is not intended to change the current inter- 
er yn and is consistent with the Court decisions on the issue (see 

Anheuser-Busch Brewing Assoc. v. United States, 207 U.S. 556 
(19 07 , United States v. International Paint Co., 35 CCPA 87 (1948), et 


al 


b. “Same kind and quality” definition clarified. 

The definition of “same kind and quality,” which is the criterion for 
substitution under subsection 1313(b), formerly was a circular defini- 
tion, providing only that “same kind and quality” merchandise means 
mer rch: andise which may be substituted. The definition in the new regu- 
lations, under “substituted merchandise or articles” (19 CFR 191.2(x)), 
is modified to provide that it means that the imported merchandise or 
drawback products and the other substituted merchandise must be ca- 
pable of being used interchangeably in the manufacture or production 
of the exported articles with no substantial change in the manufactur- 
ing or production process. Same kind and quality determinations may 
be obtained under a general or specific manufacturing ate ruling 
or under the procedures for binding rulings in 19 C FR Part 17 
c. General and specific manufacturing drawback ana 

(formerly drawback “contracts’”’). 

The requirement that a manufacturer or producer under subsection 
1313(a) or (b) must operate under procedures approved by Customs 
continues to be in effect. Formerly, a manufacturer or producer of ar- 
ticles intended for drawback operated under a general or specific draw- 
back “contract.” In the case of the former, a manufacturer or producer 
would simply notify a drawback office of its intent to adhere to the gen- 
eral drawback contract and the drawback office would acknowledge the 
notice of intent to adhere. General drawback contracts, designed to sim- 
plify drawback procedures for certain common manufacturing opera- 
tions, were periodically published as Treasury Decisions. For 
manufacturing or production operations not covered by general draw- 
back contracts, the manufacturer or producer would apply for a specific 
drawback contract by submitting a drawback proposal to Customs 
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Headquarters. The proposal would be approved if it complied with the 
law and regulations. 

Now, what were formerly called general or specific drawback “con- 
tracts” are general or specific manufacturing drawback rulings. Gener- 
al manufacturing drawback rulings are set forth in Appendix A of Part 
191. A manufacturer or producer may operate under a general ruling by 
submitting a letter of notification of intent to operate under that gener- 
al ruling to a drawback office which, if the letter complies with the regu- 
lations, the drawback office acknowledges. There are general 
manufacturing drawback rulings under subsection 1313(a) generally, 
under subsection 1313(a) or (b) for agents, under subsection 1313(a) for 
burlap or other textile material, flaxseed, fur skins or fur skin articles, 
and woven piece goods, and under subsection 1313(b) for component 
parts, orange juice, petroleum or petroleum derivatives, piece goods, 
raw sugar, steel, and sugar. Sample formats for specific manufacturing 
drawback rulings are provided in Appendix B of Part 191. There are 
sample formats for specific manufacturing drawback rulings under 
subsections 1313(a) and (b) (combination) and subsections 1313(b), 
1313(d), and 1313(g). A manufacturer or producer applies for a specific 
manufacturing drawback ruling by sending an application, using the 
appropriate sample format, to Customs Headquarters for approval. 

Instead of having a duration of 15 years as is currently the case, ac- 
knowledged or approved general or specific manufacturing drawback 
rulings remain in effect indefinitely, subject to the provision for modify- 
ing rulings in 19 U.S.C. 1625 and the provisions applicable to rulings in 
19 CFR part 177, unless not used for a 5 year period, after which notice 
of termination is published in the Customs Bulletin. As is currently 
true, drawback claims may be filed before acknowledgment of a letter of 
intent to operate under a general manufacturing drawback ruling or 
approval of a specific manufacturing drawback ruling. 

As is currently the practice with adherence to a general drawback 
contract or a proposal for a specific drawback ruling, letters of notifica- 
tion of intent to operate under a general manufacturing drawback rul- 
ing and applications for a specific manufacturing drawback ruling may 
be signed by any individual legally authorized to bind the person (cor- 
poration, partnership, or otherwise) intending to operate under the 
general or specific ruling. In this regard generally, the new regulations 
distinguish between documents which are included within Customs 
business (e.g., drawback entries, certificates of delivery or of manufac- 
ture and delivery) and must be signed by an official or employee, or au- 
thorized Customs broker, of the corporation, partnership, or other 
entity, and other documents (e.g., letter of notification of intent to oper- 
ate under a general ruling or application for a specific ruling). 

A drawback “contract” approved before [effective date] may continue 
to be relied upon by the manufacture or producer who applied for or ad- 
hered to the contract, provided that the “contract” does not materially 
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statute or the new regulations. (See 19 CFR 191.7, 
191.8, 191.2(p), 191.2(w 
d. Principal-agency operations. 

\ principal may be treated as a manufacturer or producer for draw- 
back purposes if an agent performs the manufacture or production for 
the principal in a principal-agent relationship meeting the require- 

n the regulations (19 CFR 191.9). Those requirements are that 

1e principal must be the owner of the merchandise, there must be a 

contract between the principal and agent addressing the matters pro- 

vided for in the regulations, both the principal and the agent must have 

ypriate manufacturing drawback rulings, and the principal must 

able to establish compliance with all requirements by records. 

‘incipal-agency principles may be used for manufacturing draw- 

under section 1313(a) or (b) and are not limited to situations such 

t in which the imported merchandise was used in manufacture or 

ion by the principal and the substituted merchandise was used 

. » agent (i.e., to meet the “one manufacturer” rule). In a principal- 

agent drawback operation, no certificate of delivery is required for the 

transfer of imported merchandise from the principal to the agent and 

no certificate of manufacture and delivery is required from the agent to 

the principal for the transfer of the article or drawback product 

manufactured or produced by the agent. However, a principal using the 

principal-agent procedures is required to certify that it can establish 

the information that would have been required in a certificate of 

manufacture and delivery. This certificate and information are subject 

to the requirement that they be maintained for 3 years from the date of 
payment of a drawback claim. 

In a principal-agency drawback operation, the inventory records of 
the principal and agent must demonstrate compliance with the applica- 
ble manufacturing drawback statute. The records must show, for exam- 
ple, that the agent received the raw materials from its principal before 
the agent began to process any of those raw materials asserted to have 
been owned by the principal 
e. Tradeoff. 

Domestic merchandise acquired in exchange for imported merchan- 
dise may be designated as imported merchandise for drawback under 
section 1313(a) or (b), under the conditions and procedures in the law 
and the regulations (19 CFR 191.11). This procedure, called “tradeoff,” 
is authorized by subsection 1313(k), added by Public Law 96-609 
(1980). No certificate of delivery is issued with respect to the imported 
merchandise exchanged for the domestic merchandise. The records of 
the person who exchanged the imported merchandise for the domestic 
merchandise must demonstrate than no certificate of delivery was is- 
sued to any person for the imported merchandise (e.g., by showing that 
records of merchandise transferred on certificates of delivery were kept 
in the ordinary course of business and that the imported merchandise is 
not recorded as having been transferred on a certificate of delivery in 


+} 





the records). The importer 

same kind and quality and non 

not be included in the exchange 

may not be part of the exchange 

tions, the quantities of don 
ferent. However, if the juantities are different 
is the quantity available for drawback. If 
ceived is the greater quant 


is the quantity first recei 
4. Other manufacturing drawback requirements. 
a. Substitution of “drawback products” 


“Drawback products” continue to be defined 
finished products manufactured or produced 


Quc 
back procedures (19 CFR 191.2(1)). In addi 


stroyed to qualify for drawback, drawback products 


further manufacture or production of other drawback products under 


~ a 
drawback procedures. In the latter instance, drawback products may b 


ye 
UL Ve 


designated as the basis for drawback or be deemed to be the substituted 
merchandise. If a drawback product is designated as the basis for draw- 
back in a further manufacture or production, a separate 3-year period 
for use in manufacture or production of the drawback product and oth- 
er substituted merchandise is commenced (CSD85-7), limited by the 
5-year period from import to export. 


b. Multiple products; relative value. 

Drawback is available on exports of multiple products produced from 
the same manufacture or production. If two or more products necessar- 
ily are concurrently produced from a manufacture or production (e.g., 
flaxseed is refined to produce linseed oil and linseed husks), drawback is 
distributed among the products on the basis of their relative value at the 


time of separation. If only one of the products is exported, drawback is 
limited accordingly (19 CFR 191.22(e), 191.2(u 


c. Waste. 


Drawback is not available on the exportati 


plied to produced material to determine if it is a multiple product or 
valuable waste are its composition, comparative value, use, tariff status 


al 


yn Of waste. Uriteria ap- 


if imported, and recognition as a commodity in commerce, and whether 
it must be processed to make it salable. (See 19 CFR 191.23.) 


d. Methods of claiming drawback; abstract or schedule. 

The three methods of claiming, or calculating, drawback are “used 
in,” “appearing in,” and “used in less valuable waste” (19 CFR 191.23). 
In the first method, drawback is claimed on the quantity of imported or 
substituted merchandise used to produce the exported article; that is, 
irrecoverable or valueless waste does not reduce the amount of draw- 
back claimed. For example, if 10 units are used to produce an export and 
1 unit “goes up the smokestack,” drawback could be claimed on the 10 





TIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


thod must be used when there are multiple prod- 

d no valuable waste 
“appearing in” method, drawback is claimed on the quantity of 
‘ted or substituted merchandise in the exported article; that is, ir- 
able or valueless waste does reduce the amount of drawback 
In the example above, drawback could only be claimed on the 9 
1 the exported article. The advantage of this method is that waste 
need not be kept unless required to establish the quantity of 
1erchandise appearing in the exported article. In the other methods, 
‘ecords are required. This method may not be used if there are 

ie pre ducts 
the n less valuable waste” method, drawback is claimed on 
the quantity of ene or substituted merchandise used to produce 
the exported article, less the quantity of merchandise that the value of 
the waste would replace. For example, if 10 units are used to produce an 
ee and 1 unit results in waste equal in value to .2 unit, drawback 
could be claimed on 9.8 units. This method must be used when there are 
le products and valuable waste. 

e are two ways in which a claimant may show the quantity of ma- 
| used or appearing in an exported article; by an “abstract” or by a 
“schedule.” An abstract isa summary of the manufacturer’s actual pro- 


11} t 


duction records and shows the total quantity used or appearing in the 
articles during the period covered by the abstract; the abstract shows 
the actual quantity for the period involved. A schedule is the predicted 


production from the raw materials and shows the quantity of merchan- 
dise per unit of product. For example, a schedule could show that for ev- 
ery 10 pound unit of exports, 4 pounds of imported or substituted 
merchan ndi ise were used in its production, or appear in it. Unless a claim- 
ant indicates otherwise in regard to its general or specific manufactur- 
ing drawback ruling, the abstract method is used. Regardless of the 


method selected, the claimant must be able to demonstrate that the ab- 


stract or schedule accurately reflects the actual production. (See 19 
CFR 191.23) 


B. Rejected Merchandise Drawback. 
1. General. 


Rejected merchandise drawback is provided for in subsection (c) of 
the drawback law (19 U.S.C. 1313(c). Drawback is available when im- 
ported merchandise not conforming to sample or specifications, 
shipped without consent, or determined to be defective at the time of 
import is returned to Customs custody within 3 years of the date of im- 
port and is exported or destroyed. The merchandise may be established 
to be defective at the time of import by presenting evidence of the agree- 


ment of the foreign shipper and the importer acknowledging that fact. 
(See 19 CFR Subpart D.) 
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2. Statutory changes. 


As is true of manufacturing drawback, destruction under Customs 
supervision in lieu of exportation of the manufactured articles is per- 
mitted under the Mod Act. The time within which merchandise must be 
returned to Customs custody, formerly 90 days from the date of release 
from Customs custody unless extended, now is 3 years from the date of 
release from Customs custody and there is no authority for extension. 
The Mod Act provides, as an additional basis for drawback under this 
subsection, that merchandise which is determined to be defective as of 
the time of importation may qualify for drawback. According to the 
Committee reports on the Mod Act, an importer and foreign supplier 
may meet this basis for drawback by simply agreeing that the merchan- 
dise was defective and presenting evidence of that agreement to Cus- 
toms. (See 19 CFR 191.41, 191.42.) 


3. Regulatory changes (in addition to statutory changes); 
other. 

At least 5 working days before the intended return to Customs custo- 
dy of merchandise to be exported or destroyed for drawback under sub- 
section 1313(c), the claimant, or exporter or destroyer, must file notice 
of intent to export or destroy on CF 7553. Within 2 working days after 
receipt by Customs of such a notice, Customs notifies the party of its de- 
cision to examine the merchandise or waive examination. If Customs 
gives timely notice of its intent to examine the merchandise to be ex- 
ported or destroyed, the merchandise to be examined is required to be 
promptly presented to Customs. If it is exported without being present- 
ed to Customs, drawback is denied. If Customs waives examination of 
the merchandise or if Customs fails to provide timely notification of a 
decision to examine or waive examination, the merchandise may be ex- 
ported or destroyed without delay and is deemed to have been returned 
to Customs custody (19 CFR 191.42). 

Destruction in lieu of exportation for drawback under this subsection 
is subject to the general provisions for destruction (19 CFR 191.71). 
There is no procedure for waiver of notice of intent to return to Customs 
custody, as for waiver of prior notice of intent to export for unused mer- 
chandise drawback (19 CFR 191.42(c), 191.35-36, 191.91). 


C. Unused Merchandise Drawback. 
1. General. 


Unused merchandise drawback is provided for in subsection (j) of the 
drawback law (19 U.S.C. 1313(j)). Drawback is available when imported 
merchandise is exported or destroyed within 3 years of import without 
being used in the U.S. Domestic or other merchandise which is commer- 
cially interchangeable with the imported merchandise may be substi- 
tuted for the imported merchandise and drawback is granted on the 
export or destruction of the substituted merchandise, imported mer- 
chandise, or any combination if the exported merchandise was not used 
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Q 


S. and was possessed by the drawback claimant. (See 19 CFR 
Subpart C 


2. Statutory changes. 
a. Same condition. 

lhe requirement that the exported merchandise be in the same con- 
as when imported, in the case of subsection 1313()(1), or in the 
condition as the imported merchandise, in the case of subsection 
j)(2), is eliminated. Now, instead of providing that the merchan- 
dise must be in the same condition and may not have been used in the 
Inited States, only the restriction on use remains. For example, pre- 
viously merchandise which had deteriorated from its condition as im- 
ported could not qualify for drawback under subsection 1313(j); now it 
can, assuming compliance with other applicable requirements. (The 
same condition requirement remains for certain kinds of drawback 


based on exports to a NAFTA country (19 U.S.C. 3333).) (See 19 CFR 
191.31; 191-3: 


4 
b. Use. 
Instead of listing certain incidental operations which are not consid- 
ered “uses” of merchandise under subsection 1313(j) and therefore do 
not preclude drawback, subsection 1313(j)(3) provides that the per- 


forming of any operation or combination of operations (with a list of ex- 
emp] 


mplars) not amounting to manufacture or production for drawback 
purposes is not a “use.” The effect of this amendment is to close the 
“sap” between manufacturing and unused merchandise drawback (HQ 
225985, November 30, 1995). However, this does not mean that mer- 
chandise subject to such a process may qualify for both manufacturing 
and unused merchandise drawback; the processing operation is either a 
manufacture for drawback purposes or, if not such a manufacture, the 
processing operation does not preclude unused merchandise drawback. 
See 19 CFR 191.31(c), 191.32(e). 

c. Commercial interchangeability. 

Commercially interchangeable imported and other merchandise 
may be substituted under subsection 1313(j)(2), instead of requiring 
fungibility for substitution. According to the Committee reports, this 
change is intended to permit substitution of merchandise when it is 
“commercially interchangeable” rather than when it is “commercially 
identical.” Also according to the Committee reports, in determining 
commercial interchangeability, Customs is to evaluate the critical prop- 
erties of the merchandise and in that evaluation factors to be considered 
include, but are not limited to, Governmental and recognized industrial 
standards, part numbers, tariff classification and value. (See 19 CFR 
191.32(c), 191.2(x).) 

d. Possession. 


Possession of exported merchandise by the party claiming drawback 
for substitution unused merchandise drawback under subsection 
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1313(j)(2) continues to be required. The amended law provides that pos- 
session includes ownership while in bailment, leased facilities, transit, 
or in any other manner under operational control of the merchandise 
owner. (See 19 CFR 191.32(b)(1), 191.2(s).) 


e. Claimant. 


In the case of non-substitution unused merchandise drawback under 
subsection 1313(j)(1), the drawback claimant may be the exporter or 
destroyer, or the right to claim drawback may be endorsed by that party 
to the importer or any intermediate party. For substitution drawback 
under subsection 1313(j)(2), the drawback claimant may be the import- 
er of the imported merchandise or a person who received from the im- 
porter (who must have paid any duty) a certificate of delivery 
transferring the imported merchandise, commercially interchangeable 
merchandise, or any combination thereof. (See 19 CFR 191.33.) 


f. Successorship. 


Analogous to the provision for corporate successorship in substitu- 
tion manufacturing drawback, subsection 1313(s) permits a drawback 
successor to designate imported merchandise imported by a predeces- 
sor or substituted merchandise for which the predecessor received a cer- 
tificate of delivery under subsection 1313(j)(2) when the drawback 
successor possessed the merchandise (i.e., due to the corporate succes- 
sorship, the importer or deliveree on the certificate of delivery is not the 
same entity as the possessor). 

As stated in regard to manufacturing drawback, subsection 1313(s) 
provides for drawback succession in two situations. If the purported 
successor was a division, plant, or other business unit of the predeces- 
sor, there may be drawback succession only if in the transfer of that 
business unit the value of the transferred assets (other than drawback 
rights, inchoate or otherwise) exceeds the value of all transferred draw- 
back rights. The person asserting the right of successorship must pres- 
ent a statement of those respective values to Customs. If instead of 
being the transfer of a division, plant, or other business unit, the trans- 
fer is of all or substantially all of the rights, privileges, immunities, pow- 
ers, duties, and liabilities of the predecessor, then no such weighing of 
the comparative value of the drawback and non-drawback rights is re- 
quired. In either instance, the transfer must be by written agreement, 
merger, or corporate resolution. (See 19 CFR 191.33(f).) 


g. Agricultural products subject to over-quota duty. 

Section 404(e)(5) of Public Law 103-465 (subsection 1313(w)) pro- 
vides that no drawback is available with respect to an agricultural prod- 
uct subject to an over-quota rate of duty established under a tariff-rate 
quota, with two exceptions. In addition to the exception for tobacco un- 
der subsection 1313(a) (above), drawback under subsection 1313(j)(1) 
is excepted. The regulations make it clear that subsection 1313(w) oper- 
ates to preclude drawback when the identified merchandise, the desig- 
nated imported merchandise, or the substituted other merchandise 
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(when applicable) consists of an agricultural product which is duty-paid 
at the over-quota rate of duty, with the exceptions provided in the stat- 
ute. (See 19 CFR 191.3(c).) 

3. Regulatory changes (in addition to statutory changes). 

a. Rulings on commercial interchangeability; fungibility. 

Procedures for obtaining a determination of commercial inter- 
changeability are provided (a formal ruling may be obtained from Cus- 
toms headquarters, or all documentation necessary to make the 
determination may be filed with the drawback claim) (19 CFR 
191.32(c)). In addition, a party may seek a nonbinding predetermina- 
tion on the issue from the appropriate drawback office. Because com- 
mercial interchangeability is no more restrictive than fungibility as a 
standard for substitution, prior unrevoked fungibility rulings may be 
relied on for commercial interchangeability (62 FR. 3085). 

Evidence relating to the factors to be used in determining commercial 
interchangeability (including, but not limited to, Governmental and 
recognized industrial standards, part numbers, tariff classification and 
value) is needed to obtain a ruling on this issue. Copies of the applicant’s 
purchase and sales contracts and of inventory records demonstrating 
applicability of the above factors should be submitted with any ruling 
request or drawback claim, as appropriate. (See 19 CFR 191.32(c).) 


b. Multiple transfers; substitutions; 1313(j)(2). 
As explained at length in the Background of [final rule], only one sub- 


stitution is permitted under subsection 1313(j)(2). Multiple transfers 
(either before substitution or after substitution) of the imported or sub- 
stituted merchandise are permitted and are effected by a certificate of 
delivery. (See 19 CFR 191.33, 191.34.) 


c. Notice of exportation or destruction. 

Generally, notice of intent to export or destroy merchandise which 
may be the subject of unused merchandise drawback is required prior to 
export or destruction, to give Customs the opportunity to examine the 
merchandise. At least 2 working days before the intended date of ex- 
portation, the claimant, or exporter, must file notice of intent to export 
or destroy on CF 7553. Within 2 working days after receipt by Customs 
of such a notice, Customs notifies the party of its decision to examine the 
merchandise or waive examination. If Customs gives timely notice of its 
intent to examine the merchandise to be exported, the merchandise to 
be examined is required to be promptly presented to Customs and Cus- 
toms examines the merchandise within 5 working days after presenta- 
tion. If the merchandise is exported without being presented to 
Customs, drawback is denied. If Customs waives examination of the 
merchandise or, if Customs fails to provide timely notification of a deci- 
sion to examine or waive examination, the merchandise may be ex- 
ported without delay (19 CFR 191.35). Destruction in lieu of 
exportation for drawback under this subsection is subject to the general 
provisions for destruction (19 CFR 191.71). 
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The regulations continue to provide for waiver of this requirement 
for notice prior to exportation or destruction. A claimant may apply to 
the drawback office where claims will be filed under the procedures in 
19 CFR 191.91 and, based on the information required to be provided 
and the applicant’s record with Customs, the waiver will be approved or 
denied. An applicant may file for waiver of prior notice alone, or for 
waiver of prior notice, accelerated drawback, and/or certification in the 
drawback compliance program in one application, subject to the re- 
quirements for each. Approval of a waiver is prospective and applicable 
in all drawback offices. Limited successorship, for a 1-year period, for 
approvals of waiver of prior notice is provided for when all rights, privi- 
leges, immunities, powers, duties, and liabilities of the claimant are 
transferred by written agreement, merger, or corporate resolution to a 
successor. Customs may stay an approval of a waiver for a specified rea- 
sonable period by providing notice by registered or certified mail. Such 
a stay is effective 2 working days after the date of receipt for the regis- 
tered or certified mail. Subject to notice, challenge, and appeal proce- 
dures, Customs may revoke the waiver of prior notice. 

Retroactive waiver of prior notice is eliminated, except that a one- 
time opportunity is given to file claims for which prior notice of ex- 
portation was not given to Customs. Claimants may apply for this 
one-time retroactive waiver with the drawback office where claims will 
be filed under the procedures in 19 CFR 191.36. 

A claimant approved for waiver of prior notice under the previous 
regulations as of the [effective date] may continue to operate under the 
prior waiver of prior notice for a period of 1 year after [effective date]. If 
such a claimant applies for waiver of prior notice under section 191.91 
within this 1-year period, the claimant may continue to operate under 
its existing waiver of prior notice until Customs approves or denies the 
application under section 191.91, subject to the provisions for stay and 
revocation section 191.91. 


D. Petroleum Derivatives. 
1. General. 


Under subsection (p) of the drawback law (19 U.S.C. 1313(p)) and 
subject to the conditions therein, drawback is available when certain 
named petroleum derivatives are imported and at least the same quan- 
tity of a petroleum derivative described in the same 8-digit HTSUS 
classification is exported within 180 days of import. Also, if crude petro- 
leum or petroleum derivatives are used to manufacture the named pe- 
troleum derivatives under the manufacturing drawback law, drawback 
is available on the export of at least the same quantity of a petroleum 
derivative described in the same 8-digit HTSUS classification as that 
manufactured, if the export is within 180 days of manufacture. (See 19 
CFR Subpart Q.) 
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2. Statutory changes. 
a. Petroleum derivatives; crude petroleum. 


Before its amendment, subsection 1313(p), as enacted by Public Law 
101-382, section 484A, permitted substitution of crude petroleum un- 
der this provision (by including articles described in heading 2709, 
HTSUS, in the definition of qualified articles). The amended subsection 
eliminates crude petroleum from the definition of qualified articles. 
(See 19 CFR 191.172(a).) 


b. Exporter; export from common storage. 

Formerly, subsection 1313(p) provided for drawback on articles with- 
drawn for export from common storage when imported or manufac- 
tured or produced (under subsection 1313(a) or (b)) crude petroleum or 
petroleum derivatives were stored in such common storage with other 
articles which were commercially interchangeable or described in the 
same 8-digit HTSUS classification (i.e., exported articles were required 
to be withdrawn from common storage for export). According to the 
Committee reports, because of this latter requirement, effective use of 
subsection 1313(p), as enacted by Public Law 101-382, had proven to be 
impracticable. 

The amended subsection 1313(p) eliminates the requirement for 
withdrawal for export from common storage. Instead, in the case when 
the qualified article is an article manufactured or produced under sub- 
section 1313(a) or (b), the exporter must have either manufactured the 
qualified article in a quantity equal to or greater than the quantity of 
the exported article or have purchased or exchanged, directly or indi- 
rectly, the qualified article from the manufacturer or producer in a 
quantity equal to or greater than the quantity of the exported article. 
When the qualified article is an imported article, the exporter must 
have either imported the qualified article in a quantity equal to or great- 
er than the quantity of the exported article or have purchased or ex- 
changed, directly or indirectly, the imported qualified article from an 
importer in a quantity equal to or greater than the quantity of the ex- 
ported article. (See 19 CFR 191.173(c), 174(c).) 


c. Same kind and quality. 


The special definition for purposes of subsection 1313(p) of “same 
kind and quality,” which is the requirement for substitution under the 
subsection, is retained. That is, for purposes of subsection 1313(p), a 
same kind and quality article means an article which is commercially 
interchangeable with, or which is described in the same 8-digit HTSUS 
classification as, the article to which it is compared. For example, un- 
leaded gasoline and jet fuel (naphtha or kerosene-type), both falling un- 
der the same 8-digit HTSUS classification (subheading 2710.00.15), 
would be considered of the same kind and quality for purposes of sub- 
section 1313(p). 
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This definition of same kind and quality is for purposes of subsection 
1313(p) only and is not applicable to subsection 1313 (b) or (k). (See 19 
CFR 191.172(b).) 

d. Claimant. 

The claimant may be the exporter, refiner, producer, or importer, and 
any person eligible to file a drawback claim under subsection 1313(p) 
may designate another person to file the claim. (See 19 CFR 
191.175(a).) 


e. Limit on amount of drawback. 


Subsection (p) limits drawback to the amount that would be attribut- 
able under subsection 1313(a) or (b) when the qualified article is 
manufactured or produced under one of those subsections, or that at- 
tributable to the imported merchandise when the qualified article is an 
imported article. Thus, since there is a reduction of 1% from import du- 
ties for drawback under subsections 1313(a) and (b), drawback is limit- 
ed accordingly in the first instance. There is no such 1% reduction 
under this subsection when the qualified article is an imported article. 
(See 19 CFR 191.173(e), 191.174(f).) 


E. Other Kinds Of Drawback; Other Non-Procedural Statutory 
and Regulatory Changes. 


1. General. 


The most commonly used kinds of drawback are addressed above. 
There are also other kinds of less frequently used, and less well known 
kinds of drawback. Additionally, a number of statutory provisions relat- 
ing to drawback in general were added by the Mod Act. 

Other kinds of drawback include drawback of internal-revenue taxes 
for exported flavoring extracts, medicinal or toilet preparations (in- 
cluding perfumery), bottled distilled spirits, and wines manufactured 
or produced in the U.S. (subsection 1313(d); 19 CFR 191.101 et seq.); 
drawback of duties on imported salt used for curing exported fish or 
meats (subsections 1313(e) and (f); 19 CFR 191.121 et seq.); drawback of 
duties on imported materials used in the construction and equipment of 
vessels built for foreign account and ownership (subsection 1313(g); 19 
CFR 191.131 et seq.); drawback of duties on imported merchandise used 
in the overhaul, repair, rebuilding, or reconditioning in the U.S. of jet 
aircraft engines (subsection 1313(h); 19 CFR 191.141 et seq.); drawback 
of duties on imported packaging material when used for drawback ar- 
ticles or merchandise exported under certain other drawback provi- 
sions (subsection 1313(q); 19 CFR 191.13); drawback of duties on 
imported merchandise which has remained continuously in Customs 
custody which is exported or shipped to certain U.S. possessions or trust 
territories (19 U.S.C. 1557(a)(2); 19 CFR 191.151 et seqg.); drawback of 
internal-revenue taxes on unmerchantable or non-conforming im- 
ported distilled spirits, wines, or beer which are exported or destroyed 
under Customs supervision (26 U.S.C. 5062(c); 19 CFR 191.161 et seq.); 
drawback on merchandise or articles transferred to a foreign trade zone 
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from Customs territory for the sole purpose of exportation, storage, or 
destruction (i.e., zone restricted status) (19 U.S.C. 81(c), fourth proviso; 
19 CFR 191.181 et seq.); and drawback of duties on articles laden as sup- 


plies on certain U.S. vessels or aircraft or as supplies (including equip- 


ment) or used in the maintenance or repair of, certain foreign vessels or 


aircraft (19 U.S.C. 13809; 19 CFR 191.111 et seq., 10.59 et seq.). 


2. Statutory changes; packaging material. 


Subsection 1313(q) provides for drawback on packaging material 
used on exports (or destructions) qualifying for manufacturing, re- 
jected, or unused merchandise drawback, instead of only non-substitu- 
tion same condition drawback, as was formerly the case. Drawback is 
on the duty paid on the importation of the packaging material. The 
packaging material must be separately identified on the drawback 
claim, and all other information and documents required for the kind of 
drawback involved must be provided for the packaging materials (19 
CFR 191.13). 


3. Regulatory changes (in addition to statutory changes). 


a. Vessels for foreign account; subsection 1313(g). 

The regulatory provision is changed so that rather than limiting 
drawback under subsection 1313(g) to materials used in the original 
construction and equipment of vessels and aircraft, drawback is avail- 
able to such materials and to materials used in a “major conversion” ofa 
vessel or aircraft, as that term is defined in 46 U.S.C. 2101(14a) (19 CFR 
191.133 


b. Supplies for vessels or aircraft; 19 U.S.C. 1309. 

In the definition of “exportation” added to the definitions for draw- 
back purposes (19 CFR 191.2(m)), provision is made for “deemed” ex- 
portations under 19 U.S.C. 1309, when goods subject to drawback under 
the provision are laden upon qualifying aircraft or vessels. Also, a defi- 
nition of “exporter” is added, in section 191.2(m), under which the ex- 
porter is the principal party in interest in the export transaction and 
has the power and responsibility for determining and controlling the 
exportation or the transaction which is deemed to be the exportation 
(under section 1309). As explained in the Background to [final rule], the 
party deemed to be the exporter is the party entitled to claim drawback 
or to waive and assign the right to claim drawback to another autho- 
rized party. 

Customs, pursuant to Court interpretations, considers the person in 
charge of the vessel or aircraft to be the agent of the exporter. It is the 
responsibility of the exporter to ensure that the person in charge of the 
vessel or aircraft provides any necessary evidence of verification to Cus- 
toms which demonstrates the asserted fact of exportation. The failure 
to provide required evidence will result in the denial of drawback. 
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c. Export summary procedure; vessel supplies; foreign trade 
zones. 

The export summary procedure, provided for in 19 CFR 191.73, may 
be used for drawback on supplies for vessels or aircraft under 19 U.S.C 
1309 (subject to the requirement in 19 CFR 191.112(d)(1) and (f)(1) re- 
quiring a notice of lading showing the name of the vessel or identity of 
the aircraft and having a “Declaration of Master or Other Officer” com- 
pleted by the vessel or aircraft master or authorized representative) (19 
CFR 191.112(b)). The regulations on drawback on merchandise or ar- 
ticles transferred to a foreign trade zone in zone-restricted status are 
also changed to permit the use of the export summary procedure (evi- 
dence of export under these regulations is the notice of zone transfer on 
CF 214, instead of CF 7514) (19 CFR 191.183). 

F. Procedures. 
1. Statutory changes. 
a. Complete claim; time for filing. 

Subsection 1313(r)(1) enacts into law the regulatory provision that a 
complete drawback claim must be filed within 3 years after the date of 
exportation. Claims not completed within that time will be considered 
abandoned, with the only provision for extension being if it is estab- 
lished that Customs is responsible for the untimely filing (19 CFR 
191.51). Filing an incomplete claim does not suspend the running of the 
time period. 

In addition, Public Law 104-295, section 7, added subsection 
1313(r)(3), under which the time for filing a complete drawback claim 
may be extended up to 18 months in the instance of an event declared by 


the President to be a major disaster, subject to the conditions in the sub- 
section (19 CFR 191.51(e)(2)). 


b. Claim filed under wrong subsection. 

Subsection 1313(r)(2) enacts into law a Customs interpretation un- 
der which a claim filed under the wrong subsection is deemed to be filed 
under the correct subsection, provided that each of the requirements 
for the correct subsection are met. The Committee reports recognize 
that Customs will not interpret this provision as imposing a require- 
ment on Customs to investigate all alternative subsections before liqui- 
dating a drawback claim as presented. A claimant may raise an 
alternative provision prior to liquidation or by protest (19 CFR 191.12). 
c. Drawback certificates; record retention. 

Subsection 1313(t) provides that an issuer of a drawback certificate is 
required to retain records from the time of issuance of the certificate to 
3 years after payment of drawback (see also 19 U.S.C. 1508). This obliga- 
tion will require the certificate issuer and the claimant to coordinate 


with each other in order to comply with the statute. (See 19 CFR 191.15, 
191.10(d), 191.26(f).) 
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b. Accounting procedures to identify merchandise or articles. 
General. 

The regulation on identifying merchandise or articles for drawback 
purposes by an accounting procedure such as first-in, first-out (FIFO) 
is substantially changed. Identification by accounting method is used 
when the actual unit-for-unit identification of fungible merchandise or 
articles is lost (generally, when such merchandise or articles are com- 
mingled or recorded in a common inventory). Thus, identification by 
accounting method benefits drawback claimants in that, when such a 
method can be used, merchandise or articles do not have to be physically 
separated and tracked unit-by-unit. 
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Identification by accounting method is distinguished from substitu- 
tion. In the case of the latter, the person claiming benefit of the substitu- 
tion may substitute any unit or lot of merchandise or articles as long as 
the criteria and conditions for substitution are met (i.e., same kind and 
quality for subsection 1313(b) and (k), commercial interchangeability 
for subsection 1313(j)(2), and same kind and quality for subsection 
1313(p) (as specially defined therein)). In the case of the former, a unit 
or lot of merchandise or articles must be identified consistent with the 
accounting procedure used (e.g., if FIFO is used, the oldest unit of mer- 
chandise or articles in the inventory is that identified regardless of 
whether identification of that unit is favorable or unfavorable to the 
person claiming the benefit of the accounting method). 
Commingling. 

Instead of requiring actual commingling of lots of merchandise or ar- 
ticles, if inventory records prepared and used in the ordinary course of 
business treat the merchandise or articles as being received into and 
withdrawn from the same inventory, even if the inventory is physically 
in different geographical locations, the merchandise and articles may 
be accounted for in the same records. 

Methods. 

Four accounting methods are authorized for general drawback pur- 
poses—F IFO, last-in, first-out (LIFO), average, and low-to-high. In- 
ventory turn-over is authorized to determine the facts and dates of use 
in manufacture of imported and substitute merchandise and the fact 
and dates of manufacture of finished articles for purposes of subsec- 
tions 1313(a) and (b). Under the FIFO and LIFO methods, withdrawals 
from the inventory are from, respectively, either the oldest (first-in) or 
the newest (last-in) merchandise or articles in the inventory at the time 
of withdrawal (examples in 19 CFR 191.14(c)(1(ii) and (2)(ii)). Under 
the average method, withdrawals from the inventory are attributed to 
all units in the inventory on the basis of the proportion of each receipt in 
the inventory to the total receipts in inventory at the time of withdraw- 
al (example in 19 CFR 191.14(c)(4)). 

In the case of the low-to-high method, three alternatives are provi- 
ded. Under the ordinary low-to-high method, withdrawals from the in- 
ventory are from the merchandise or articles in the inventory at the 
time of withdrawal with the least drawback amount per unit, including 
merchandise or articles with no drawback attributable to them (exam- 
ple in 19 CFR 191.14(c)(3)(ii)(B)). Under the low-to-high method with 
established average inventory turn-over period, withdrawals from the 
inventory are from the merchandise or articles received into the inven- 
tory during the established average inventory turn-over period (as pro- 
vided for in 19 CFR 191.14(c)(3)(iii)(C)) which have not already been 
identified (example in 19 CFR 191.14(c)(3)(iii)(D)). Under the low-to- 
high blanket method, withdrawals from the inventory are from the 
merchandise or articles received into the inventory during the period 
preceding the withdrawal equal to the statutory period for export for 
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he kind of drawback involved (e.g., 3 years for unused and rejected mer- 
ndise drawback, 5 years for manufacturing drawback) which have 

t already been identified (example in 19 CFR 191.14(c)(3)(iv)(C)) 
All receipts, whether imported or not, and all withdrawals, whether 
r not for export, from the inventory must be accounted for in the ac- 
ng record in the case of all methods, except for the low-to-high 
nethod with established average inventory-turnover period and the 
low-to-high blanket method. In the case of those alternatives of the low- 
high method, domestic withdrawals (not for export) from the inven- 
tory need not be accounted for. The reason for this exception is that in 
those alternatives the identified merchandise or articles would always 
be those with the lowest (including zero) drawback attributable to them 
in the universe that could be in the inventory based on the inventory- 
turnover period or the applicable statutory period. In order not to be 
attributed in the calculation, merc ae articles must be shown to 
have been exported, whether or not eligible for drawback or whether or 
not drawback w as claimed on the ex at. Unless shown to have been ex- 
ported or beyond the applice ible time limits, each receipt into inventory 
will be used to calculate the lowest drawback-eligible merchandise 

available for attribution. 


Any accounting method must be used without variation for at least 1 
year. Records supporting any of the methods are subject to verification 
by Customs. The person using the method must be able to establish how, 
under generally accepted accounting procedures and the provisions in 


the regulation, the records account for all merchandise or articles in, all 


receipts into, and all withdrawals from, the inventory. (See also 
TD95-61 


Same condition drawback; shipments to NAFTA Countries. 

Formerly, the NAFTA regulations (19 CFR 181.45(b)(2)(i)) required 
the use of the accounting procedures in the Appendix of Part 181 (not 
including any of the low-to- ‘ gh alternatives) to identify goods with- 
drawn from an inventory of fungible goods for export to C anada or Mex- 
ico and for which hihak is claimed under subsection 1313(j)(1). 
Under subsection 1313(j)(4), substitution unused merchandise draw- 
back is unavailable for such exportations, with certain exceptions. Sec- 
tion 181.45(b)(2)(i) now permits the use of the accounting methods in 
19 CFR 191.14 (including the low-to-high alternatives) for certain such 
exports. 

Under the amended regulation, if all of the goods in a particular in- 
ventory are non-originating goods (for NAFTA purposes), identifica- 
tion is on the basis of one of the accounting methods authorized in 19 
CFR 191.14, subject to the requirements and procedures in that section. 
If this is not the case (i.e., if the goods in the inventory consist of origi- 
nating and non-originating goods), determination of the origin and 
identification of the goods for drawback purposes must still be on the 


basis of the accounting procedures in the Appendix of Part 181. (See 19 
CFR 191.14.) 
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c. Transfer of merchandise, articles, or drawback products. 
Certificate of delivery. 

Except in the case of transfers between principals and agents operat- 
ing under drawback principal-agency procedures, a certificate of deliv- 
ery is required to show the transfer of imported duty-paid merchandise, 
substituted merchandise under subsection 1313(j)(2), or an article 
manufactured or produced under subsection 1313(a) or (b) by a person 
other than the manufacturer or producer. A certificate of delivery docu- 
ments the delivery of, and the assignment of drawback rights for, the 
merchandise or article. The certificate issuer is responsible for the accu- 
racy of each fact stated in the certificate. The certificate issuer is respon- 
sible for retaining the evidence supporting the certificate. (See 19 CFR 
191.10.) 

Certificate of manufacture and delivery. 

With the same exception as above for principal-agency operations, 
whenever an article or drawback product manufactured or produced 
under a general or specific manufacturing drawback ruling is trans- 
ferred from the manufacturer or producer to another party, a certificate 
of manufacture and delivery on CF 7553 must be prepared and certified 
by the manufacturer or producer. The information provided for in 19 
CFR 191.24(b) is required on the certificate and the certificate is re- 
quired to be filed with the drawback claim it supports, unless previously 
filed, in which case the certificate shall be referenced on the claim. The 
effect of a certificate of manufacture and delivery is to document the de- 
livery of the article, identify the article as being one to which drawback 
potentially exists, and assign the drawback rights to the transferee. The 
certificate issuer is responsible for the accuracy of each fact stated in the 
certificate. The certificate issuer is responsible for retaining the evi- 
dence supporting the certificate. (See 19 CFR 191.24, 191.51.) 
Principal-agency operations. 

As stated above in regard to principal-agency operations in manufac- 
turing drawback, in such operations, no certificate of delivery is re- 
quired for the transfer of imported merchandise from the principal to 
the agent and no certificate of manufacture and delivery is required 
from the agent to the principal for the transfer of the article or draw- 
back product manufactured or produced by the agent. However, a prin- 
cipal using the principal-agent procedures is required to certify that it 
can establish the information that would have been required in a certifi- 
cate of manufacture and delivery. As is true of certificates of delivery 
and of manufacture and delivery, a principal making such a certifica- 
tion is responsible for retaining the evidence supporting the certifica- 
tion. (See 19 CFR 191.9(d).) 


d. Exportation or destruction. 

Exportation or destruction under Customs supervision is a basic re- 
quirement for drawback. (See II.B., above, for the requirement that 
merchandise must be returned to Customs custody before exportation 
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or destruction for drawback under subsection 1313(c), and II.C.3.c., 
above, for the requirement for prior notice of intent to export or destroy 
unless waived) for drawback under subsection 1313(j)). 

When drawback is based on exportation, actual evidence of exporta- 
tion or a Chronological Summary of Exports must be submitted with 
the drawback claim. Actual evidence of exportation consists of docu- 
mentary evidence, such as an originally signed bill of lading, air waybill, 
freight waybill, Canadian Customs manifest, and/or cargo manifest. 
Certified copies of these documents, provided that the document which 
is copied was issued by the exporting carrier, may also be used as evi- 
dence of exportation. Evidence of exportation must always establish 
fully the date and fact of exportation and the identity of the exported 
merchandise or article and exporter. Special procedures are provided in 
the Customs Regulations for exportation by mail (19 CFR 191.74), ex- 
portation by the Government (19 CFR 191.75), and landing certificates 
(19 CFR 191.76). 

As an alternative to submitting actual evidence of exportation with a 
drawback claim, a claimant may submit a summary of exports with the 
information provided for in 19 CFR 191.73. This procedure, the export 
summary procedure, may be used by any drawback claimant without 
prior approval. When the export summary procedure is used, the claim- 
ant, whether or not the exporter, is required to maintain the Chronolog- 
ical Summary of Exports and documentary evidence of exportation 
showing fully the date and fact of exportation and the identity of the ex- 
ported merchandise or article and exporter. 

When drawback is based on destruction, destruction must be com- 
plete so that the destroyed merchandise or articles have no commercial 
value, as stated above. Customs must be given prior notice of destruc- 
tion so that Customs may witness the destruction if it chooses to do so. If 
Customs attends the destruction, the drawback claimant must file as 
part of the drawback claim the notice of destruction certified by the 
Customs officer witnessing the destruction. If Customs chooses not to 
attend the destruction, the drawback claimant must file as part of the 
drawback claim evidence that the destruction took place in accordance 
with the approved notice of destruction. The evidence must be issued by 
a disinterested third party, such as a landfill operator, and must estab- 
lish the complete destruction of the merchandise or article. (See 19 CFR 
Subpart G, 191.2(g).) 


e. HTSUS numbers on drawback entries and certificates. 


The HTSUS tariff classification, to a minimum of 6 digits, for the des- 
ignated imported merchandise is required to be stated on drawback en- 
tries, certificates of delivery, and certificates of manufacture and 
delivery (the requirement for the drawback entry may be met by provi- 
sion of the HTSUS number on the certificate of manufacture and deliv- 
ery, as that certificate is part of a drawback claim). The HTSUS number 
for imported merchandise is provided from the entry summary and 
entry documentation when the drawback claimant is the importer of re- 
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cord and from the certificate of delivery and/or certificate of manufac- 
ture and delivery otherwise (in other words, no independent 
classification is required). 

HTSUS numbers or Schedule B commodity numbers to the same lev- 
el are also required to be stated for merchandise transferred by a certifi- 
cate of delivery when the transferred merchandise is substituted 
merchandise under the substitution unused merchandise drawback 
law (subsection 1313()(2)). 

HTSUS numbers or Schedule B commodity numbers to the same lev- 
el are required to be stated on drawback entries for the exported mer- 
chandise or articles. The HTSUS or Schedule B number for exported 
merchandise is provided from the Shipper’s Export Declaration (SED) 
(ifno SED is required, the number that would have been set forth on the 
SED is required) (in other words, as with imported merchandise, no in- 
dependent classification is required). 

This requirement is not effective immediately, but is phased in. Re- 
gardless of when a drawback claim is filed, HTSUS numbers must be 
provided for imports on entries, or withdrawals from warehouse occur- 


ring on or after [effective date]. HTSUS or Schedule B numbers must be 


provi 
CFR 


) 
ded for exports occurring one year after [effective date]. (See 19 
191.10(b)(11) and (12); 191.24(b)(4) 191.51(c).) 


f. Complete drawback claim; definition. 


For purposes of the requirement in subsection 1313(r)(1) that a draw- 
back entry and all documents necessary to complete a drawback claim 
must be filed within 3 years of export (with certain exceptions), a com- 
plete drawback claim is defined. A complete drawback claim consists of 
a correctly completed drawback entry on CF 7551, applicable certifi- 
cates of manufacture and delivery on CF 7552 (if previously filed, an ap- 
plicable certificate of manufacture and delivery must be referenced in 
the claim), applicable Notices of Intent to Export, Destroy, or Return 
Merchandise for Purposes of Drawback on CF 7553, applicable import 
entry numbers, coding sheet unless data is filed electronically, and evi- 
dence of exportation or destruction. (Applicable certificates of delivery 
must be in possession of the claimant at the time of filing the claim.) (19 
CFR 191.51(a)) 

If a drawback claim includes attachments, each attachment must 
contain the same information required in the relevant field of the appli- 
cable form and be clearly cross-referenced to the respective field and 
form. It is not sufficient to use the words “see attached” if the claim con- 
tains more than one attachment. 


g. Rejecting a drawback claim. 
If, upon review of a drawback claim, Customs determines that it is in- 
complete, Customs rejects the claim. The claim may be completed and 


refiled, but the claim must be completed and filed within the 3-year pe- 
riod for filing a complete claim (19 CFR 191.52(a)). 
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h. Amending or perfecting a drawback claim. 


Unliquidated drawback claims may be amended. Such amendments 
must be made within the 3-year period for filing a complete claim. 
Drawback entries which have been liquidated may not be amended; 
they may be protested under 19 U.S.C. 1514. A timely completed draw- 
back claim may be perfected outside the 3-year period for filing a com- 
plete claim. 

Perfection of a claim occurs when Customs determines that the claim 
is complete but that additional evidence or information is required. 
Customs will notify the drawback filer of the evidence or information 
needed and that party is required to furnish the evidence or information 
within 30 says, subject to an extension of 30 additional days upon writ- 
ten request. 

The distinction between amending and perfecting a claim is as fol- 
lows. A claim is perfected when the claimant makes minor changes to 
the claim (e.g., addition of a missing signature, correction of numbers 
added incorrectly, replacement of information placed in the wrong part 
of the form, etc.) or provides documentation in support of the claim. A 
claim is amended when a basic change must be made to the claim in or- 
der to be eligible for drawback (e.g., designation of a different import 
entry or the claiming of a different export) (see 62 Fed. Reg. 3087). (See 
19 CFR 191.52(c).) 


i. Accelerated payment of drawback. 
The regulations continue to provide for accelerated payment of draw- 


back (payment of estimated drawback before liquidation of the draw- 
back entry). A claimant may apply to the drawback office where claims 
will be filed under the procedures in 19 CFR 191.92 and, based on the 
information required to be provided and the applicant’s record with 
Customs, the application will be approved or denied. An applicant may 
file for accelerated drawback alone, or for accelerated drawback, waiver 
of prior notice, and/or certification in the drawback compliance pro- 
gram in one application, subject to the requirements for each. Approval 
is effective as of the date of notice and is applicable in all drawback offi- 
ces. After approval, accelerated drawback will be available for previous- 
ly filed drawback claims, provided that the claimant furnishes a 
properly executed single transaction bond covering the claim. Limited 
successorship, for a 1-year period, for approvals of accelerated draw- 
back is provided for when all rights, privileges, immunities, powers, du- 
ties, and liabilities of the claimant are transferred by written 
agreement, merger, or corporate resolution to a successor. Subject to 
notice, challenge, and appeal procedures, Customs may revoke the ap- 
proval of accelerated drawback. 

Accelerated drawback is paid for approved applicants who have filed 
the required bond only if Customs preliminary review of the request for 
accelerated drawback in the drawback claim does not find omissions 
from, or inconsistencies with, the drawback law and regulations. Con- 
forming requests and claims are certified for payment within 3 weeks 
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after filing, if an implemented component for electronic filing has been 
used, and within 3 months if the claim is filed manually. 

A claimant approved for accelerated drawback under the previous 
regulations as of [effective date] may continue to operate under the 
prior approval of accelerated drawback for a period of 1 year after [ef- 
fective date]. If such a claimant applies for accelerated drawback under 
section 191.92 within this 1-year period, the claimant may continue to 
operate under its approval until Customs approves or denies the ap- 
plication under section 191.92, subject to the provisions for revocation 
in section 191.92. 


j. Effect on protests and requests for reliquidation. 

A protestant under 19 U.S.C. 1514 and a party requesting reliquida- 
tion under 19 U.S.C. 1520(c)(1) is required to state, to the best of the 
protestant’s or party’s knowledge, using reasonable care, whether the 
entry protested or for which reliquidation is requested (if an entry is in- 
volved) is the subject of a drawback claim or has been referenced on a 
certificate of delivery or certificate of manufacture and delivery (19 
CFR 173.4(c), 174.13(a)(9)). 


k. Restructuring a claimant’s drawback claims. 


In the interest of administrative efficiency, Customs may require 
drawback claimants to restructure their drawback claims (for example, 
if a claimant filed 100 simple, small claims a day for the same kind of 
merchandise, operation, and drawback, it could be more efficient to 
consolidate the claims into one claim for the drawback activity over a 
period of time). The criteria which Customs will follow in making such a 
determination are stated, as are criteria under which a claimant may be 
exempt from restructuring (19 CFR 191.53). 


III. Penalties and Drawback Compliance Program 


A. Penalties. 
1. General. 


The Customs Modernization Act also added a new section 593A to the 
Tariff Act of 1930 (codified as 19 U.S.C. 1593a) containing administra- 
tive penalties for the filing of false or fraudulent drawback claims, and 
provisions establishing a drawback compliance program under which 
participants may receive reduced penalties and/or warning letters for 
non-fraud violations. The penalty provisions and the administrative 
procedures for enforcing them are based on 19 U.S.C. 1592, the section 
which penalizes negligent or fraudulent practices in connection with 
the importation of merchandise. The drawback compliance program is 
similar to the recordkeeping compliance program established under 19 
U.S.C. 1509(f). 

The penalties statute provides that no person, by fraud, or negligence 
may seek, induce or affect, or attempt to seek, induce, or affect, the pay- 
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ment or credit to that person or others of any drawback claim by means 
of- 
any document, written or oral statement, or electronically 
transmitted data or information, or act which is material and 
false, or 


* any omission which is material. 


he statute also penalizes any person who aids or abets any other per- 
son to violate the statute. Clerical errors or mistakes of fact are not 


x 


violations of the statute unless they are part of a pattern of negligent 


conduct. Penalties are stated as a percentage of the loss of revenue: 
* for the 1st negligent violation: an amount not to exceed 20 per- 
cent of the actual or potential loss of revenue; 
for a repeat negligent violation relating to the same issue: an 
amount not to exceed 50 percent of the total actual or potential 
loss of revenue; 
for each succeeding repetitive negligent violation: an amount 
not to exceed the actual or potential loss of revenue. 
for anon-repetitive negligent violation committed by the same 
party: an amount not to exceed 20 percent of the actual or po- 
tential loss of revenue; 
for fraudulent violations: an amount not to exceed 3 times the 
actual or potential loss of revenue. 
In addition to paying any penalties, the violating party must also re- 
store any duties or taxes lost by the government as a result of the viola- 
tion. 


2. Prior Disclosure. 

The statute also contains a “Prior Disclosure” provision which 
provides that if the person concerned discloses the circumstances of a 
violation before, or without knowledge of the commencement of, a for- 
mal investigation of such violation the monetary penalty assessed may 
not exceed- 

¢ for fraud: an amount equal to the actual or potential revenue 
of which the United States is or may be deprived as a result of 
overpayment of the claim; or 

¢ for negligence: an amount equal to interest. 

The person seeking to make a prior disclosure must tender the 
amount of the overpayment made on the claim at the time of disclosure, 
or within 30 days (or such longer period as the Customs Service may 
provide), after notice by the Customs Service of its calculation of the 
amount of the overpayment. 


B. Drawback Compliance Program. 


The regulations governing the drawback compliance program estab- 
lished under 19 U.S.C. 1593a are found in 19 CFR 191.191 et seq. Partici- 
pation in the drawback compliance program is voluntary and is open to 
any drawback claimant, Customs broker who assists claimants in filing 
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claims, or other parties in interest (for example, importers, manufac- 
turers, subcontractors, and exporters, among others). Claimants 
should file their letter applications to participate with the office where 
they file drawback claims. Other applicants may submit their letter ap- 
plications to any drawback office. A party may be certified as a partici- 
pant in the drawback compliance program after meeting the general 
requirements established under the program or after negotiating an al- 
ternative program suited to the needs of the party and the Customs Ser- 
vice. Certification requirements take into account the size and nature of 
the party’s drawback program and the volume of claims. In order to be 
certified, the participant must be able to demonstrate that it— 


e understands the legal requirements for filing claims, includ- 
ing the nature of the records required to be maintained and 
produced and the time periods involved; 
has in place procedures that explain the Customs require- 
ments to those employees involved in the preparation of 
claims, and the maintenance and the production of required 
records; 
has in place procedures regarding the preparation of claims 
and maintenance of required records, and the production of 
such records to Customs; 
has designated a dependable individual or individuals who will 
be responsible for compliance under the program, and mainte- 
nance and production of required records; 
has in place a record maintenance procedure approved by Cus- 
toms regarding original records, or, if approved by Customs, 
alternative records or recordkeeping formats for other than 
the original records; and 
has procedures for notifying Customs of variances in, or viola- 
tions of, the drawback compliance program or other alterna- 
tive negotiated drawback compliance program, and for taking 
corrective action when notified by Customs Service of viola- 
tions and problems regarding such program. 


When a party who has been certified as a participant in the drawback 
compliance program is generally in compliance with the appropriate 
procedures and requirements of the program commits a violation of 19 
U.S.C. 1593a(a), Customs will, in the absence of fraud or repeated viola- 
tions, and in lieu of a monetary penalty, issue a written notice of the 
violation to the party. Repeated violations by a party within three years 
may result in the issuance of penalties and removal of certification un- 
der the program until corrective action, satisfactory to the Customs 
Service, is taken. 
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IV. Drawback Recordkeeping. 
A. Introduction. 


1. Purpose. 


[he purp 


yurpose of drawback recordkeeping is to enable Customs to 
‘ify drawback claims. Generally, records are used to follow the flow of 
ds from one stage to another, and to support certain regulatory re- 
rements at certain points in the flow. These records provide trace- 
ity of the drawback merchandise and articles. 
2. Frequently asked questions. 

Questions most frequently asked about drawback recordkeeping re- 
quirements include: Who must keep records, what type of records are 
necessary, and how long must records be kept? These questions are ad- 
dressed below. The main point to keep in mind is that there must be re- 
cords linking and/or establishing the particulars of importation, 
manufacture (when applicable), exportation (or destruction under 
Customs supervision), and other drawback requirements. 

3. Drawback activities subject to recordkeeping. 

Parties engaged in drawback activity are required to keep records of 
such activity. Drawback activity may involve the importation, transfer, 
manufacture and/or exportation (or destruction) of merchandise or ar- 
ticles. A party may be involved in one, several or all of these stages. 
Where the tasks are divided, each party must maintain its own applica- 
ble records. This means that not only must manufacturers and export- 
ers keep records, but also importers and intermediate transferors and 
transferees, and, if applicable, subcontractors. Intermediate transfer- 
ors and transferees, which may appear to be only peripherally involved 
in the drawback process, would probably be required to be issuers and 
signatories of certificates of delivery, for purposes of identifying and 
tracking imported merchandise and articles or drawback products. 

In the case of successorship, when drawback rights are transferred 
from a predecessor to a successor by written agreement, merger, or cor- 
porate resolution, the predecessor or successor must certify that the 
successor is in possession of the predecessor’s records which are neces- 
sary to establish the right to drawback. 

It is important to note that issuers of certificates of delivery or of 
manufacture and delivery must keep records supporting the informa- 
tion on the certificates for 3 years after payment of drawback based 
thereon. 


4. Different departments in the same entity; cooperation and 
coordination. 


Parties that are required to keep records for drawback purposes may 
have several departments in their organization that produce the neces- 
sary records. Cooperation and coordination among these different de- 
partments is essential. The need for coordination becomes clear when 
one considers that the personnel responsible for drawback are seldom 
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in charge of record retention. Those responsible for keeping records, 
usually accounting or operations department personnel, often have no 
knowledge of drawback recordkeeping requirements. Other depart- 
ments, not usually involved in recordkeeping, may also need to keep re- 
cords for drawback purposes. For example, if drawback is claimed 
under any of the substitution provisions (19 U.S.C. 1313(b), (j)(2), or 
(p)), it may be necessary to keep records such as engineering drawings, 
lab tests, or other records in order to show same kind and quality of mer- 
chandise used in manufacture or production (1313(b)), commercial in- 
terchangeability of merchandise (1313(j)(2)), or same kind and quality 
for purposes of subsection 1313(p). Evidence that substituted merchan- 
dise meets the standards for substitution is necessary. Ability to estab- 
lish same kind and quality before manufacture of the exported article 
begins, or commercial interchangeability, whichever is applicable, is a 
requirement for drawback. In many cases, once these records are de- 
stroyed, there is no way to reconstruct them and a failure to provide ver- 
ification of compliance will result in a denial of drawback. 

5. Detail of records. 

The types of records that must be kept to support drawback claims 
will be reviewed in depth in the next sections. However, the records that 
are retained must be sufficiently detailed to show that all drawback re- 
quirements are met. 

6. Record retention period. 

The records required to substantiate drawback claims must be re- 
tained for at least 3 years after payment of the claim (accelerated pay- 
ment of a claim is considered such payment). This gives Customs time to 
verify the accuracy of a drawback claim, and to collect drawback im- 
properly claimed in cases where accelerated drawback has been granted 
but the drawback entry has not been liquidated. Problems sometimes 
occur when a claimant, which may have had all the necessary records to 
support its drawback claims at the time merchandise was imported, ex- 
ported, or manufactured, discards those particular records because 
they are not the type of records that companies ordinarily retain after 
the current period. Such records as receiving documents, and quite 
often production or use records, which show that the imports were actu- 
ally received and placed into production by the claimant, may not be 
kept for more than a year. Without these documents, it may be impossi- 
ble to verify that the merchandise was received and used in manufac- 
ture or production. For this reason, the importance of keeping records 
for the required period is stressed. 

For most claimants on accelerated payment, payment is received 
shortly after the claims are filed. Even if the claimant receives acceler- 
ated payment, the time frames for drawback, from importation to 3 
years after payment of the claim, can be quite extended. The maximum 
time frame for unused merchandise can be up to 9 years, and for 
manufacturing claims, up to 11 years, if accelerated payment is in- 
volved (if accelerated payment is not involved, the time frame may be 
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», depending on when drawback is paid). It is there- 
rative that each claimant review its record retention policy in 
1e frames, to ensure that key records, mariy of which 
da, are not destroyed 
recordkeeping retention period for drawback is 3 years 
late of payment of drawback, the same records may be subject 
retention period. For example, import entry records are 
‘tained for 5 years from the date of entry or filing of a 
hus, import entry records could be required to be kept 
3 years for drawback purposes (if the export were immedi- 
mport and a drawback claim was promptly filed and 
ears for other purposes (19 U.S.C. 1508). 
ick records exist and more than 3 years has elapsed since 
yment of the underlying drawback claim, access to them may not be 
ised on the basis that 19 U.S.C. 1313(t) and 1508 only require reten- 
} years after the date of payment of drawback. Those statutes 
ief when the time period expires and the records no longer 
ms starts the verification of a drawback claim before the 
the time period, the records must be maintained until 
{ the verification 


Recordkeeping Requirements for Different Kinds of 
Drawback; Drawback Certificates; Export Summary 
Procedures. 

lhe recordkeeping requirements for different types of drawback are 
set forth below (B.1. through B.8.). Each recordkeeping requirement 
thereunder is cross-referenced to the appropriate section in C.1 
through C.7. which gives examples of the kinds of records containing 
the information which should satisfy the particular recordkeeping re- 
quirement. The parties who must keep records and the records they 
must keep are listed in D.1. through D.5. 


1. Manufacturing drawback, direct identification, 1313(a). 
lhe purpose of recordkeeping under subsection 1313(a) is to provide 

an audit trail from importation to raw material inventory to work in 
process; from work in process to finished goods inventory; from fin- 
ished goods inventory to exportation or destruction, as support that the 
imported material was incorporated in the exported or destroyed goods. 
The statute does not permit substitution for the imported duty-paid 
merchandise. Specific occurrences or events to be shown are set forth 
below and references to the types of records used are set forth in the par- 
enthetical clause following the specific occurrences or events: 

a. Evidence of importation and receipt of imported merchandise 

Ke) 


b. Evidence of use of the imported merchandise in manufacture or 


production (c.2.). These records could satisfy this requirement by 
showing: 
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Date or inclusive dates of manufacture or production; 

Quantity and identity of imported duty-paid merchandise or 

drawback products used in, or, if claim for waste is waived, and 

there are no multiple products, the quantity and identity of the 

imported merchandise or drawback products appearing in the 
ticles manufactured or produced; 


tity and d 


lescription of the articles manufactured or pro- 


y and value of waste incurred (if claim for waste is 
waived and the “appearing in” basis is used, waste records 
need not be kept unless necessary to establish how much im- 
ported duty-paid merchandise or drawback products appears 

finished articles); 
uantity of finished articles released from finished goods in- 
ntory for exportation or destruction, and claimed for draw- 
>} 


DAaACK 


c. Evidence of exportation or destruction under Customs supervi- 
sion of finished articles (C.6. or C.7.) These records could satisfy 
this requirement by showing that the finished articles on which 
drawback is claimed were exported or destroyed under Customs su- 
pervision within 5 years after the date of importation of the duty- 
paid merchandise. 


2. Manufacturing drawback, substitution, 1313(b). 
lhe purpose of recordkeeping under section 1313(b) is to: (1) provide 
an audit trail from importation to raw material inventory; and from 


raw materials to work in process, to support use of designated imports 
in manufacturing; and (2) provide an audit trail from exportation or de- 
struction back to finished goods inventory; from finished goods inven- 
tory back to work in process; from work in process to raw materials, to 
support that either the designated imports or materials of the same 
kind and quality, or any combination of either, were used to manufac- 
ture or produce the exported or destroyed goods. Specific occurrences or 
events to be shown are set forth below and references to the types of re- 
cords used are set forth in the parenthetical clause following the specific 
occurrences or events: 
a. Evidence of importation and receipt of imported merchandise 
(C.2.}; 
b. Records that will establish the identity and specifications of the 
merchandise designated by the drawback claimant as the basis for 
a 1313(b) drawback claim. This merchandise will either be im- 
ported duty-paid merchandise or drawback products (finished or 
partially finished products manufactured in the U.S. under a gen- 
eral or specific drawback ruling) (C.1.); 
c. Evidence of manufacture or production of articles manufactured 
with the designated imported. merchandise and of articles 
manufactured with the substituted domestic, duty-paid or duty- 
free merchandise (C.2.). These records could satisfy this require- 
ment by showing: 
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The quantity of merchandise of the same kind and quality as 
the designated merchandise used in (or appearing in) the ex- 
ported or destroyed articles; 
That, within 3 years after receiving the designated merchan- 
dise at its factory, the manufacturer or producer used it in 
manufacture or production and that during the same 3-year 
period, it manufactured or produced the exported or destroyed 
articles; 
Amount and value of waste incurred (where “appearing in” 
basis is not used); 
d. Evidence that the substituted merchandise that was used to pro- 
duce the exported or destroyed articles was of the same kind and 
quality as the designated merchandise (C.3.); 
e. Evidence that the completed articles were exported or destroyed 
under Customs supervision within 5 years after the date of im- 
portation of the designated merchandise (C.6. or C.7.). 
3. Rejected Merchandise Drawback, 1313(c). 

The purpose of recordkeeping under subsection 1313(c) is to provide 
an audit trail from importation to return to Customs custody of the im- 
ported merchandise and exportation or destruction of that merchan- 
dise, as well as establishing the basis for rejection of the merchandise. 
The statute does not permit substitution for the imported duty-paid 
merchandise. Specific occurrences or events to be shown are set forth 
below and references to the types of records used are set forth in the par- 
enthetical clause following the specific occurrences or events: 

a. Evidence of importation and receipt of imported merchandise 
(C1); 

b. Evidence that the imported merchandise did not meet specifica- 
tions, was shipped without the consent of the consignee, or was de- 
fective as of the time of importation (C.5.); 

c. Evidence that the imported merchandise was exported or de- 
stroyed under Customs supervision (C.6. or C.7.). 


4. Unused merchandise drawback, direct identification, 
1313(j)(1). 

The purpose of recordkeeping under subsection 1313(j)(1) is to pro- 
vide an audit trail from importation to inventory and from inventory to 
exportation or destruction, and to support that the exported or de- 
stroyed merchandise was, in fact, imported, and was not used in the U.S. 
The statute does not permit substitution for the imported duty-paid 
merchandise. Specific occurrences or events to be shown are set forth 
below and references to the types of records used are set forth in the par- 
enthetical clause following the specific occurrences or events: 

co of importation and receipt of imported merchandise 
(U1); 

b. Evidence that the imported merchandise has not been used in 
the U.S. (employed, or had performed on it any operation or com- 
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bination of operations amounting to a manufacture or production 
for drawback purposes) prior to exportation or destruction (C.4.); 
c. Evidence that the imported merchandise which is being used as 
the basis for a 1313()(1) claim was exported or destroyed under 
Customs supervision before the close of the 3-year period begin- 
ning on the date of importation (C.6. or C.7.). 
5. Unused merchandise drawback, substitution, 1313(j)(2). 
The purpose of recordkeeping under subsection 1313(j)(2) is to pro- 
vide an audit trail showing that the claimant has imported merchandise 
or received from the importer and duty payer imported merchandise, 
commercially interchangeable merchandise or any combination there- 
of; and to provide an audit trail from exportation or destruction to in- 
ventory; and from inventory to receipt to show that the exported or 
destroyed merchandise is commercially interchangeable with the im- 
ported designated merchandise, and that the exported or destroyed 
merchandise was not used in the U.S. Specific occurrences or events to 
be shown are set forth below and references to the types of records used 
are set forth in the parenthetical clause following the specific occur- 
rences or events: 


a. Evidence of importation and payment of duty on imported mer- 
chandise (C.1.); 


b. Evidence that the substituted merchandise: 


¢ Iscommercially interchangeable with the imported merchan- 
dise (C.3.); 
Is, before the close of the 3-year period beginning on the date 
of importation of the imported merchandise, either exported 
or destroyed under Customs supervision (C.6. or C.7.); 


Before such exportation or destruction has not been used in 
the U.S. (employed, or had performed on it any operation or 
combination of operations amounting to a manufacture or 
production for drawback purposes) (C.4.); 


Was in possession of the claimant who must either be the im- 
porter who paid the duty on the imported merchandise, or the 
person who received the imported merchandise, commercially 
interchangeable merchandise or any combination thereof 
from the importer and duty-payer (C.1.). 


6. Petroleum derivatives drawback, 1313(p). 

The purpose of recordkeeping under subsection 1313(p) is to provide 
an audit trail from the importer of the imported merchandise (if the im- 
ported merchandise is a petroleum derivative) or from the manufactur- 
er or producer of a petroleum derivative manufactured or produced 
from crude petroleum or a petroleum derivative under subsection 
1313(a) or (b) to the exporter; to show that the exported article is either 
commercially interchangeable or described in the same eight digit 
HTSUS classification as the imported merchandise or manufactured or 
produced petroleum derivative; and to show that exportation was with- 
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» time allowed. Specific occurrences or events to be shown are set 


low (a. and b. below are alternatives) and references to the types 
t 


of records used are set forth in the parenthetical clause following the 


specific occurrences or events: 


a. Evidence of importation or receipt by the exporter of the im 
ported qualified article (C.1 

b. Evidence of manufacture or receipt by the exporter of the 
manufactured qualified article, including the identity of the specif- 
ic refinery or production facility where it was manufactured (C.2 
eeu) 

c. Evidence that the exported article and the qualified article are of 
the same kind and quality (specifically, that they have the same 
8-digit HTSUS tariff classification or are commercially inter- 
changeable) (C.3 

d. Evidence of exportation of the exported article within 180 days of 
importation of the imported qualified article or, if the qualified ar- 
ticle was manufactured or produced under subsection 1313(a) or 
b), during the period in which the qualified article was manufac- 
tured or produced or within 180 days after the close of that period 
U.6. 


7. Transfer of merchandise or articles; 19 CFR 191.10, 191.24, 
191.9. 

Certificates of delivery and certificates of manufacture and delivery 
are used for transfers of drawback merchandise or articles, except in the 
case of transfers between principals and agents in a drawback princi- 
pal-agency relationship. The purpose of recordkeeping for these certifi- 
cates, and for the special certificate provided for in the principal-agency 
situation, is to provide an audit trail for the merchandise or articles 
transferred and to establish the information provided in the certificate. 
Specific occurrences or events to be shown are set forth below (a., b., and 
c. below are alternatives) and references to the types of records used are 
set forth in the parenthetical clause following the specific occurrences 
or events: 


a. Evidence for a certificate of delivery: to whom merchandise is de- 
livered; date of delivery; import entry number; quantity delivered; 
total duty paid on, or attributable to, the delivered merchandise; 
date of issuance of certificate of delivery; date of importation; port 
where import entry filed; person from whom delivered; description 
of merchandise delivered; HTSUS number, with a minimum of 6 
digits, for the designated imported merchandise; and, if the deliv- 
ered merchandise is substituted for the designated imported mer- 
chandise under subsection 1313(j)(2), the HTSUS or Schedule B 
commodity number, with a minimum of 6 digits, for the delivered 
merchandise (C.1., C.3.). 

b. Evidence for a certificate of manufacture and delivery: to whom 
article or drawback product is delivered; identification of the gen- 
eral or specific manufacturing drawback ruling relating to the 
manufacture or production of the article or drawback product; 
quantity, kind and quality of imported merchandise or drawback 





U.S. CUSTOMS SERVICE 141 


product designated; import entry number, HTSUS number to a 
minimum of 6 digits, and applicable duty amounts for imported 
merchandise; date received at factory; date used in manufacture; 
value at factory (if applicable); quantity of waste, if any (if applica- 
ble); market value of any waste (if applicable); total quantity and 
description of merchandise appearing or used; total quantity and 
description of articles produced; date of manufacture or produc- 
tion of the articles; quantity delivered; and person from whom de- 
livered (C.1., C.2.). 

c. Evidence for transfers of merchandise and articles in a principal- 
agency operation: quantity, kind and quality of merchandise trans- 
ferred from principal; date of transfer of merchandise from 
principal; date of manufacturing or production operations per- 
formed by agent; total quantity and description of merchandise ap- 
pearing in or used in manufacturing or production operations 
performed by agent; total quantity and description of articles pro- 
duced by agent; quantity, kind, and quality of articles transferred 
from agent; and date of transfer of articles from agent (C.1., C.2.). 

8. Export summary procedure; 19 CFR 191.73. 

A claimant using the export summary procedure is required to sup- 
port the drawback entry with a chronological summary of the exports 
and any additional evidence required by Customs officers to establish 
fully the identity of the exported articles and the fact of exportation. 
The claimant is required to maintain complete and accurate records of 
exportation, including the identity and location of the ultimate con- 
signee of the exported goods (i.e., the person who files the summary, 
rather than the carrier, is the person responsible for the accuracy of the 
facts asserted in the summary). The ultimate consignee or the person to 
whom the goods were shipped must be known because that information 
serves as a basis for establishing the fact and date of exportation. The 
records required to support exportation using the export summary are 
generally the same as those that would be required to be submitted to 
Customs if the export summary procedure were not used (C.6.). 

C. Examples of Records. 

Examples of records used to support different drawback require- 
ments are listed below. The examples are not all-inclusive; companies 
may keep other types of records which could also be used to support a 
drawback claim. The examples are listed in a hierarchy that generally 
lists first the most persuasive evidence and progresses therefrom. One 
item may not always suffice to establish the necessary fact. Similarly, 
not every listed record will always be required for drawback claims veri- 
fication. In this regard the applicable regulations always should be con- 
sulted. The records must identify the merchandise or article, or the 


claimant must show a clear link between the record and the merchan- 
dise or article, or event. 


1. Importation and receipt of imported merchandise. 


a. Customs import documents such as a CF 7501 (Entry Summary) 
(for entry or withdrawal from warehouse for consumption) or a 
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tificate of delivery supporting the receipt of imported merchan- 
Pur chase order or contract of purchase, invoice, packin 
sndor confirmation; 

Accounts payable, disbursements, letters of credit, payment doc- 


ments 


Receivers, inventory records, (perpetual or physical) transaction 
x stores control: 


delivery records trom point of import to 


2. Manufacture or production. 


a. Inventories—raw material, work in process, finished goods, or in 
certain large assembly operations, a comprehensive inventory con 
trol system, wherein receipt, and shipment of the product are 
shown by receiving and shipping documents. The inventory re- 
cords should include references traceable to the source of the mate- 
rial and traceable to the material’s destination. Use is shown by a 
bill of materials which identifies what raw materials are requi ired, 
the raw materials withdrawals that show what materials were 
“used in” or “appear in” the finished goods, the labor routing or 
travelers that show which de partment performed the manufactur- 
ing operation, and finished goods inventory reduction, which 
shows that those goods were withdrawn from inventory. Due care 
must be given to maintain evidence of more than mere direction, 
i.e., the bills of material must be dated and current, and inventories 
must be reconciled periodically 
b. Bills of material, formulas, scrap or waste records (to the extent 
that the claimant can show that the bill of materials or formula 
demonstrate manufacture or production of the manufactured ar- 
ticle in question); 
c. Job or work orders, inventory picks, travelers, serial or lot num- 
ber control records, particularly in the case of subsection 1313(a 
direct identification manufacturing; 
d. Inventory methodologies (e.g., inventory turnover rates or 
“turns,” FIFO (first-in , first-out), or other inventory identifica- 
tion methods as provided in 19 CFR 191.14); 
e. Stores requisition, work in process records showing that produc- 
tion occurred. 

3. Criteria for substitution. 

The records showing compliance with the criteria for substitution in- 
clude records used to verify that the imported and substituted merchan- 
dise were of the same kind and quality for purposes of subsection 
1313(b) or (k), that the imported and substituted merchandise were 
commercially interchangeable for purposes of subsection 1313(j)(2), or 
that the qualified article and the exported article were of the same kind 
and quality for purposes of subsection 1313(p). The records must de- 
scribe the compared merchandise with adequate specificity to ensure 
that the requirements for substitution are met. Generally, these records 
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should reflect and be related to the particular requirement for substitu- 


tion. For example, for commercial interchangeability under subsection 
1313(j)(2), the factors to be considered include, but are not limited to, 
Governmental and recognized industrial standards, part numbers, tar- 
iff classification, and value (see 19 CFR 191.32(c)). Therefore, the re- 
cords for commercial interchangeability under subsection 1313(j)(2 
should reflect the specifications for the Governmental and/or recog- 
nized industrial standards, part numbers if applicable, HTSUS classifi- 
cation, and value or cost of the imported and substituted merchandise, 
as well as any other records relating to commercial interchangeability 
of the particular kind of merchandise. 

a. Certifications regarding grade, specifications, content (Govern- 

ment certificates like USDA or FDA or industry or independent 

certifications such as weighers or gaugers); 

b. Sales contracts, customer purchase order specifications, com- 

mercial invoices, inventories; 

c. In-house lab reports, engineering specifications, commercial in- 

voices, inventories; 

d. Bills of Material, description of the manufacturing process; flow 

charts for the manufacturing process (for substitution under sub- 

section 1313(b)); 

e. Import entry documentation (entry and entry summary) and ex- 

port documentation (Shipper’s Export Declaration (S.E.D.)). 
4. Use, 1313(j). 


These records are used to show that the imported merchandise or the 
commercially interchangeable substituted merchandise, under subsec- 
tion 1313(j), has not been used in the United States before exportation 
or destruction. As stated above, “use” for purposes of this restriction, 
includes employment of the merchandise or performance on the mer- 
chandise of any operation or combination of operations amounting to a 
manufacture or production for drawback purposes. The records include 
inventories, material requisitions, travelers or labor routing sheets, or 
other material movement documents, or other records that show that 
the claimed merchandise was not used prior to exportation or destruc- 
tion. For example, records of receipt into a storage warehouse and with- 
drawal from that storage warehouse could provide evidence of non-use. 


5. Non-conformance, shipped without consent, or defective, 
1313(c). 

These records are used to show that the imported merchandise did 
not conform to sample or specifications, was shipped without the con- 
sent of the consignee, or was determined to be defective as of the time of 
importation. Because no substitution is provided under this subsection, 
merchandise must be traceable to receipts, inventory or other account- 
ing records and exports must be correlated with imports. 

a. Asigned agreement between the importer and the foreign suppli- 
er that the imported merchandise was defective at the time of im- 
portation; 
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b. Purchase orders, contracts, sales confirmations, and specifica- 
tions (in each case, linked to the specifications of the merchandise); 
c. A signed statement from the consignee attesting to the fact that 
the merchandise had been shipped without his consent. 

6. Exportation. 


Records used to show exportation must include one or more items 
from a., below, and be reconcilable with some of the items listed in b. 
through e., below. To support the exportation of a particular item, a pa- 
per trail is needed to trace the item from the finished goods or other in- 
ventory to the vessel, air carrier, or land carrier that actually takes the 
merchandise out of the U.S. The trail must include a bill of lading or oth- 
er document that is issued by the exporting carrier, or other third party 
such as foreign customs, and include the time and fact of exportation. 
Generally, a bill of lading will reference an invoice or other document 
that can be traced to withdrawal of the goods from the claimant’s inven- 
tory. 


a. An originally signed bill of lading, air or freight waybill, Cana- 

dian Customs manifest, cargo manifest, notice of foreign trade 

zone transfer, foreign Customs document, landing certificate, de- 

livery record from plant to export, captain’s loading ticket, loading 

report, shipping release, or certified copies thereof (see 19 CFR 

191.72); 

b. Sales invoice, packing list, customer purchase order/sales con- 

Pacts; 

c. Receivables, cash receipts; 

d. Warehouse withdrawals, inventory pick lists, finished goods in- 

ventories, transaction log; 

e. Especially for Canada or Mexico (due to the predominant use of 

trucks and unique circumstances at these border crossings) coor- 

dination with the appropriate drawback center as to what evidence 

is acceptable may avoid evidence of exportation problems when 

drawback claims are filed: 
Canadian Exports—Exported merchandise to Canada has its 
“Canada Customs Invoice,” stamped upon entry, and a 
stamped copy marked “importer/owner/broker” is returned to 
the party conducting the transaction, which may serve as ac- 
ceptable evidence of exportation. The Canadian entry docu- 
ment, known as the B-3, and the K-84 statement, or the 


“Detailed Coding Statement” may serve as alternate evidence 
of export. 


Mexican Exports—For exports to Mexico, documents from 
Mexican Customs, or other non-customs Mexican documents 
may serve as acceptable evidence of importation. In a related 
party transaction, receiving, inventory, and other related re- 
cords of the Mexican firm that correspond to similar records of 
the U.S. shipping firm may be acceptable. A declaration under 
limited circumstances may also be acceptable from a customer 
receiving goods in Mexico, but it should reference an “audit 
trail” between U.S. and Mexican carriers stating in writing: “I 















U.S. CUSTOMS SERVIC! 145 


picked up XXX number of boxes.” The recipient should state: 
“T received XXX number of boxes containing so many items,” 
with sufficient detail to lend credibility. Customs may also ac- 
cept a “Pedimento” from Mexico at the border (an entry docu- 
ment for goods entering Mexico; it acts as a supporting 
document to establish evidence of exportation from the U.S.). 
Customs could also accept an original signed letter, translated 
into English, from those persons destined to receive the mer- 
chandise in support of an assertion that the goods were ex- 
ported 
7. Destruction. 
Records used to show destruction must specifically identify the mer- 
chandise or articles destroyed. As with exportation, to support the de- 
struction of a particular item, a paper trail is needed to trace the item 
from the finished goods or other inventory to the place of actual destruc- 
tion. The trail must include documents of transfer, receipt, and trans- 
portation (including inventory withdrawals and/or financial records 
which can be related to the destroyed merchandise or articles), and 
must include the time and fact of destruction. 
a. Affidavits from disinterested third parties, such as wrecking 
companies and landfill operators attesting as to what they wit- 
nessed, e.g., “ * the goods were crushed and then ground up into 
one inch diameter pebbles,” or whatever the actual destruction 
process was and what happened to any residue or remainder, e.g., 
buried or incinerated; 
b. Photographs, which depict destruction, to accompany affidavits; 
c. Reports from other Government agencies, e.g., EPA, certifying 
destruction. 

D. Who Must Keep Records. 

1. Importer. 

The importer is required to keep importation documents (C.1.). Ifthe 
importer transfers the imported merchandise to another party, the im- 
porter must certify delivery on a certificate of delivery and maintain re- 
cords supporting the information it provided on that certificate (B.7.). 
A certificate of delivery is retained by the party to whom the merchan- 
dise or article was delivered under the certificate. 

2. Intermediate transferor. 

A party, other than the manufacturer or importer (see above), who 
transfers substituted commercially interchangeable merchandise (un- 
der subsection 1313(j)(2)), drawback products, or manufactured ar- 
ticles must certify delivery on a certificate of delivery and maintain 
records supporting the information it provided on that certificate 
(B.7.). Acertificate of delivery is retained by the party to whom the mer- 
chandise or article was delivered under the certificate. 

Customs does not consider a wholly-owned subsidiary to be a part of 
the parent corporation if the subsidiary is a separate corporation, not- 

withstanding the closeness of their relationship; consequently, a trans- 


ts separately incorporated 
if a certificate of delivery. Such 


1d divisions of the 


3. Manufacturer or producer. 


qguUucCEe 


them to another 
ny other reason 


ind delivery 


required to cer 
ncipal-agency operation 
; 
may keep the records 


* providing the records 


4. Exporter or destroyer. 


merchandise upon 

he exporter or de- 

wr destruction 

yrds and keep them. In the 
r not also the destroyer) is 
ither a CF 7553 certi- 
tion or, if Customs does 
evidence of the destruction 
imant (whether or not also the 
actual evidence of the exporta- 

1e export summary procedure is 

il Summary of Exports and the sup- 
ary for Customs to establish fully 

and the fact of exportation (19 CFR 


| circumstances and the type of drawback 

y | » importer, manufacturer, exporter, or 
isferee), or a combination thereof. As stated 
to keep records of the exportation or de- 
ion upon which the claim is based. Otherwise, the claimant must 


Keep the records applicable to its status. 


quired 


V. Published Rulings (CSD’S and TD’S) on Drawback Since 
1978. 

There follows a list of rulings published in the Customs Bulletin as 

Customs Service Decisions (CSD) or Treasury Decisions (TD) since 
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1978. Short summaries of the issues in the rulings are included, and the 
rulings are listed in chronological order (by TD or CSD number). Those 
['D or CSD numbers marked with an asterisk (*) are rulings which may 
have been affected by the amendments to the drawback law made by 
section 632 of the NAFTA Implementation Act or the amendments ef- 
fected to the Customs Regulations on drawback (19 CFR Part 191) by 

Final Rule 
Users of this list are cautioned that the summaries for the rulings are 
only summaries provided for the convenience of the public; they do not 
purport to describe all issues considered with legal precision. Further, 
the indication of whether a ruling has been affected by the Mod Act or 
the recent amendments to the drawback regulations is not definitive; it 
s based on an expedited review of the rulings by one individual. Any re- 
-e on the rulings listed is subject to the conditions and requirements 


1625 and 19 CFR Part 177 


or Brief Summary or Description 
CSD No. 


rup, and molasses as “duties” (see 


rapidly depreciating and obsolete equipment; sec. 1313(c) 
i exportation 


“ign corporation owned by U.S. corporation; 


Requirement that both principal and agent have drawback authorizations 
lreatment of import fees on sugar, sirup, molasses (see also TD78-96) 


Criteria for establishing same kind and quality for tires of large mining 
machines 


“Manufacture” for drawback defined; agency 

Valuation of exported products 

Substitution of refined coconut oil 

Steel balls consumed in the process of grinding iron ore 

Amorphous carbon electrodes used in the manufacture of various chemi- 


cals as tools 


TD78-402 Carbon anodes used and consumed in manufacture of aluminum 


TD78-405 Principal-agency relationship of corporate claimants 


TD78-419 Quantity of merchandise designated for claim under sec 22.6 (g—1), C.R. 
(Now Gen. Manufacturing Ruling for Petroleum and Petroleum Deriva- 
tives (TD84—49)) 

TD78-422 Railway cars constructed from imported steel sheet and exported 
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CSD79- 


csp79 


CSD79 


‘CsD79 257 


CSD79-295 


Brief Summary or Description 


Whether exportation occurs when products are shipped to the Northern 
Mariana Islands 


Substitution of steel with different “m” factor 
Date 


of importation of warehoused merchandise for drawback purposes 


Supplies used on U.S. vessels 


Designation of imported material on a FIFO basis under sec. 22.4(f), C.R. 


Accelerated payment prior to initial audit 


Whether testing and assembly of wrist-watches is a manufacture or pro- 
duction 


Statement for steel with different “m” factors (see also TD78-465) 


Sugar; determination of market values for products refined from imported 
sugar; whether toll processed sugar is to be included in calculation of draw- 


back 


Exportation of non-conforming merchandise without returning to Cus- 
toms custody 


Methods for proving exportation of merchandise on which drawback is 
claimed 


Articles produced in Guten and later expor ted: articles shipped to Guam 


Copying machines Sivemnettted and eeasaniiie ed as kits 


Importation of articles manufactured abroad with the use of drawback ar- 
ticles — 


Substitution of mise shmetal (Modified by CSD81-: 235) 


W hether in r' iis tion in proof of distilled spirits is a manufacture or pro- 
duction 


Gloves exported and advanced in value abroad precluded from entry under 


item 804.20, TSUS 


Ww ier: onilaaie fangitihe niecheniles may be sdentified for draw- 
back pur poses on a FIFO basis 


Sidatinuted dneiinette'eseechandiee heaton kind ndeiaality, ceaeepencanek 
a chemical blend 


Use of company invoices to substantiate exportation of merchandise (clari- 
fied by CSD82-59) 


Whether ee aut to ite drawback i isa transferable right 


Sec. 1313(c) cannot ” used es an imapacter to correct incorrect or erro- 
neous specifications in ordering merchandise 





TD 
or 
CSD No. 


CSD79-301* 


CSD79- 330 
CSD7 9- 339 


CSD79-354 


CSD79- 363 


CsD79- 367 


CSD79-394 


CSD79-399* | 


CSD79-405 


CSD79-408 
CSD79-409 


CSD79-411 
CSD79-445 


CSD79-446 


csD79- 448° | 
| CSD79-468 
lcspD79-472 | 
|CSD79-47 73 


c SD80- 58 


CSD80-63 
CSD80-67 


" + aienaniiaiesideenioal 


U.S. CUSTOMS SERVICE 


Brief Summary or Description 


FIFO inventory turnover records; “Use in manufacture” under sec. 
1313(b) 


lc anadian automotive products for which drawback has been allow ed 


/ SS “ petmentinee in wi 


[Imported raw peas “manufactured or prodaced” woder sec. 131; 3(a) 


Transfer of right t¢ to claim drawback from one corporation to another 


Pachinil signature wel district diaeitns or his designee ona Notice of Ex- 
| Portation (CF 7511) will suffice to certify that form 


Diamonds onmained in abonded weed ond din whined may not lat- 
er be exported with drawback on basis that they do not conform to sample 
or specifications ( sec. 1313(c)) (explained and distinguished by CSD81-47) 


| Persons who may file Certificates of Delivery 


| Filing proof of exportation unidas the Uncertified Notice of Exportation 
Procedure 


piace iasncitninsiasiimamenensis — einem —_ sass 


| Whether an examination duattiin and Saenaidh connie is necessary 
| to verify drawback claims 


+ 


| Duty paid on auived sainilesinihen determines the amount of drawback 
| when a “drawback product” is designated; chilled or frozen orange juice is 
| not same kind and quality as orange juice from concentrate 


— pian ase eocseenanenaeencamaeiaesationns ane -_ = 


1U nttinhitalitiites due to patent ‘oliiinieunsiet not wounds for sec. 1313 c) 
| drawback 


| Concentrated. orange juice for Sestiiafatccirinag’ is not same kind and quality 
| as concentrated tangerine juice for manufacturing 
} 


| Return to Customs custody under sec. 1313(c) 
| Public lon 95-410 does not pene atime limit within which Customs 
| must liquidate or complete drawback entries 


; a 


| Domestic Torak technical with dialifor content it of 7 75- 90% purity range is 
| not same kind and quality as imported Torak technical which has a dialifor 
| content of 90-93% purity range 


[FIFO accounting principles 


| Date dieinhiaiil entry considered filed 


b acaba teense aetna eterceraitc tea = 


“Abstract of Manufacturing Records” defined 


| lle ecient el 


| Refund of tameaal revenue taxes; sec. 131 3(a) and (b) 


| Seendialen or production defined for ‘aii 


+ 


| Obligation to keep required records; sec 22. .4(B), C. R. 


ane eed means aaa eee cipciaeaas 


Sieakiuekioin of foreign trade zone (FTZ) viaiatebad: status dain for 
| drawback purposes 
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Brief Summary or Description 


of drawback among produ ‘esulting from manipulation of 


rcnandise 
as a basis for reliquidation 


ertified Notice of Exportation 


tea to a harvesting period 


low-to-high designation principle by drawback claimants 


r drawback is allowable on valuable waste incurred in manufac- 


»dules; formulas; stock-in-process; non-specification 


‘tificate of Delivery requirements: sec. 22.15(a) and (b), C.R 
Reduction of degree Brix of orange juice concentrate not a manufacture for 


: L. 1 
qarawbdack 


Designation of same kind and quality merchandise; tinplate coils 


9 


Landing certificate as proof of exportation; sec. 22.17(a) and (b), C. R 


Manufacture or production for drawback purposes (injectables) 


Existence of defective part in one machine as evidence that similar ma- 
chine fails to meet specifications 


Recasting of metal in gold chains into ingots; manufacture or production 
r 13(a 


Exportation of aircraft for drawback purposes by entry of aircraft into in- 
ternational traffic 


“Appearing in” method as a basis of claim for drawback; records of waste 
Effect of machining/threading of stainless steel fittings in FTZ 


Effect of pre-entry examination of merchandise on claims under sec 

1313(c)(CSD79-367 explained & distinguished) 
Filling, sewing, and labeling of bags as a manufacture or production under 
sec. 1313(a) 

CS 7E Requirements of the principal-agent relationships established by TD 
55027(2) and 55207(1) 


CSD81-81 Commingling of foreign and domestic orange juice concentrates as a 
manufacturing process for drawback 


CSD81-96 Whether orange juice as extracted from fresh oranges is same kind and 
quality as concentrated orange juice under sec. 1313(b) 





TD 
or 


CSD No. 





CSD81 
CSD81- 
CSD81 
CSD81 
CSD81- 
CSD81- 
CSD81-2¢ 
CSD81 
CSD81-2 
CSD81-% 
CSD81-219 


CSD81-220* 


S. CUSTOMS SERVICE 


Brief Summary or Description 


n of domestic reconstituted tobacco scrap for flue- 


ustoms custody of 


f ordered quantity of merchandise shipped without con 


Applicability of drawback for merchandise used in an assembly operatior 


to manufacture an article under drawback conditions 


s manufactured in U.S. with foreign components 


retention o 


Communications satellites stored in FTZ 


Chemical milling of titanium offcuts constitutes manufacture un 
1219 


Lolvdia 
Cable transported to and laid between foreign countries and/or their pos- 
SeSSIONS 1S exportation 


Denial of drawback when claimant fails to make timely submission of proof 
of exportation or certificate of manufacture; sec. 22.13(a), C.R 
Ordered merchandise doesn’t conform to pre-importation standards or 


specifications; sec 1313(c) 


Machining a casting during a repair or assembling parts into an article 


renders the imported article imported article ineligible for same condition 
drawback 


Applicability of sec. 1313(c) to 7 or 9 year old whiskey 

Parameters for same condition drawback 

Whether Customs may demand repayment of drawback legally obtained if 
articles are returned to the U.S. under temporary importation bond (TIB), 


later breached 


CF 7543 contains required information for drawback claim; FIFO under 
sec. 1313(j) claims 


Two or more consumption entries covering the same merchandise may be 
designated as basis for drawback 


“Use” requirement as to members of an incorporated agricultural cooper- 
ative marketing association 


Cutting rolls of fabric permitted under sec. 1313(j); cut to sized pieces a 
manufacture under sec. 1313(a) and (b) 


Accounting procedures when sec. 22.4, C.R. is applicable 
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TD 
or Brief Summary or Description 
CSD No. 


CSD81-222* | Boxes, cans, and bottles not eligible for same condition drawback when im- 


ported for packaging of merchandise 


CSD81-225 | Trucks imported into Puerto Rico from the US. Virgin Islands and then 
returned to the islands; sec. oe (clarified by CSD82-48) 


CSD81-235 ‘She: aring of mischinetel chvantin into smaller pieces and ‘aed is a 
manufacture (CSD79-88 modified) 


CSD81-240 | Use if tktoegh billof eltiatenesd by iteentheae Diecnoertiaine rier does 
not satisfy sec. 22.7(c), C.R. 


CSD82-7* Repair, rework/adjustment after testing or inspecting not allowed under 
sec. 1313()) 


CSD82-30 C delaneast’ may exercise the option of reconstructing records owing to acci- 
dental loss or by eres ery — of records 


CSD82-35* | Use of FIF O for identification for drawback: on 1 fangible nerchendiee be- 
longing to several persons and commingled in storage (TD67048(1) re- 
voked) 


CSD82-37 T ieee: year time limitation in which a arenteuak entry val ecitihets of 
manufacture shall be filed commences the first day the articles are ex- 
ported for drawback 


CSD82-38 Customs auditor does not have the absolute right under sec. 22.43(c), C.R.., 
to examine financial records of a drawback claimant 


CSD82-40 Amendment to the general rates for sec. 1313(a) 1313(a) and 1313(b) steel 
drawback (TD81-234 & TD81-74 amended) 


CSD82-44 Customs is not vemuteet to cit an error caused by erroneous tits r- 
mation submitted by a drawback claimant 


CSD82-48 | séecthenition senipiiatiil dat. ped from the Virgin Selenide are eighle for | 
return of those duties under same condition (CSD81-225 clarified) 


CSD82-59* |U wien bi ils of lading bearing indication of receipt and export by the ex- 


porting carrier are sufficient to support Notices of Exportation (CF7511) 
(CSD79-254 clarified) 


CSD82-63* ee tina palm hernia oil for Sieelden sai erndl oil is not 
llowed under same condition drawback law 


CSD82-67 Tremeibrwahion of common cotton sorry r tonnele into velbiahes towels 
constitutes a manufacture (Limited to facts; CIE1086/62 not affected) 


| CSD82-7 71  Sienaheitie fe an dinesepbenbal agricultural npn association regueded 
| as partners for purposes of the “use” requirement under sec. 1313(b) 


ieee’ ae cmon — es anaes — 


| CSD82- 83 | Properly and scoursbely maindelecell records which are kept for drewbeck 
| purposes would be sufficient to show use of the designated merchandise as 
| required under sec. 22.5(a)(2), C.R. 
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TD 


or Brief Summary or Description 
CSD No. 


CSD82-93* | Articlesimported as entireties disassembled for shipping purposes may be 
eligible for sec. 1313(j) drawback 


CSD82-96 Whether substandard finished semi-conductor devices constitute a prod- 
uct for drawback purposes; applicability of relative value procedure; use of 
“appearing in” basis 


CSD82-111 | Drawback claimant may identify a commercial lot of imported duty-paid 
merchandise as domestic merchandise for purposes of sec. 1313(b)(ex- 
tended by TD84—95) 


———— 2 — cee = = 


CSD82-127 | Applicability of the value of waste in determining the amount by which the 
designated merchandise is reduced during the computation of drawback 


Imported engines which are assembled into machinery or vehicles for use 
in U.S. not eligible for drawback under sec. 1313(j); engines imported as- 
sembled which are disassembled for testing/review must be reassembled 
prior to exportation for sec. 1313(j) drawback 


CSD82-135* 


CSD82-138* | Blanket identification method of sec. 22.4(f), C.R., may be used by same 
condition claimants 


CSD82-143* | Waiver of certificates of delivery and certificates of manufacture and deliv- 
ery 


CSD82-154 | Whether exportation occurs when a company sends watches manufac- 
tured in the U.S. to distribution center in Canada for storage and sale 
therefrom to purchasers 


CSD82-155 | Shipment of merchandise abroad for disassembly with intent that the 
components be returned to the U.S. is not an exportation for purposes of 
sec. 1313 and regulations 


CSD82-160 | Application of drawback and item 807.00, TSUS to the use of fabricated 
wafers used in the foreign assembly of semiconductor devices imported 
into the US. 


CSD83-1* Applicability of same condition drawback to medicinals erroneously 
shipped to consignees 


CSD83-2* Repacking or repackaging for retail sale is permissible for drawback under 
sec. 1313() 


CSD83-7 Calculation of drawback using a mathematical formula in lieu of actual 
measurement in the production of orange juice 


Broker may not continue to file claims for drawback and receive monies for 
the bankrupt claimant unless the contract between the broker and the 
claimant is assumed by the trustee in bankruptcy, or the latter, with the 
approval of the bankruptcy court, enters into a new agreement with the 
broker concerning the filing of claims 


CSD83-10 


CSD83-16 Interpretation of the requirements set forth in the rejected merchandise 
drawback statute 
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TD 
or Brief Summary or Description 
CSD No 


ht 


f living quarters by the captain of a yacht being offered for sale does 


nder the yacht ineligible for sec. 1313(j) drawback 


Failed manufacture or production 


jrawback 


Accidental damage or destruction after importation renders the damaged 
191 


or destroyed merchandise ineligible for sec. 1313(j) drawback 


Several same condition drawback issues discussed (application prior to ex 


t; documentation; accelerated payment; identity of merchandise; dete 


‘ioration and damage 


Accelerated drawback claimants, after having established a drawback val 


1e for certain articles, may use that value for future claims for the same 


s+handise imported prior to 12/28/80, but not entered until that date or 
hereafter is eligible for sec. 1313(j) drawback upon compliance with the 


law and operating instrt 


Identification procedure for drawback purposes where fungible material 


from various sources is commingled in storage (reaffirmed by CSD88-1 


Failure to return merchandise for which drawback is sought to Customs 


custody as required by law; possibl 


Failure to give prior notice of exportation 


Denial of extension of time to file drawback entries under sec. 22.13(a), 


C.R 


Elements for principal and agent relationsh nder TD 55027(2) and TD 
55207(1) 


Applicability of drawback to foreign merchandise admitted into a FTZ and 
merchandise manufactured in the zone; sec. 1313(a)and (j) (modified by 


CSD85-33) 


Blending of cold-pressed orange peel oil with a batch of concentrated 
orange juice for manufacturing to mask the “cardboard off flavor” of the 
concentrate is a manufacture or production for drawback 


CSD83-9 Delivery receipts signed by the driver of acompany-owned truck involving 
transactions in which the exporter, carrier, and recipient are related, may 
be accepted by Customs for use by the claimant as proof of exportation un- 
der the Uncertified Notice of Exportation Procedure 


CSD83-104* | Request for waiver of the requirement to export damaged merchandise to 
obtain drawback under sec. 1313(c) 


CSD84-6 Non-consumable souvenir articles delivered to gift shops for sale to pas- 
sengers on board cruise ships which depart from and return to U.S. ports 
are not exported for drawback 
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TD 
or Brief Summary or Description 


CSD No. 


CSD84-7 Entries improperly handled as a result of the n 


cannot be corrected under sec. 1520(« 
= ; 
Galvanized welded and seamless pips 


different sizes not same kind and quali 


Where a claimant could qualify for drawback under either sec. 1 
1 
1313(j), and the Customs region where the claim is processed belie 


the claim was submitted under t} 


cess the claim as submitted 


SD84-28* Nonregulatory procedural requirement is enforceable agai 
claimants who are shown to have had timely actual notic 
ment (clarified by CSD84-51 


CSD84-51* | Claimant who had prior knowledge of, but failed to adhere t« 


erational instructions for sec. 1313(j) drawback, denied 
(CSD84-28 clarified 


CSD84-52* Installation of a necessary component part by noncomplex means consti 
tutes a manufacture or production under sec. 1313(j 

CSD84-58 Claimant must show evidence of compliance with former sec. 22.5(e), C.R., 
to establish drawback eligibility; application ofsec. 1520(c)(1) in amending 
claim 


CSD84-63 Claimant must comply with the legal requirement of the drawback law, 


even though failure to comply with the law was attributed to a government 
regulation or ruling 


CSD84-65* | Equipment which, when used, fails to operate because of defects does not 
render sec. 1313(j) inapplicable 


CSD84-75 Applicability of an endorsement executed by a government transportation 
officer as documentation to prove exportation under the drawback law 


CSD84-79* | Removal and replacement of a metal plate on a machine is an incidental 
operation permissible under sec. 1313(j) 


CSD84-81 Programming of blank magnetic tapes for computer use constitutes a 
manufacture 


CSD84-82* 


Fungible input placed in commingled storage may be withdrawn on ahigh 
to-low basis against the drawback input commingled therein; sec. 13 <) 


13(k 


CSD84-95* | Claimant under sec. 1313(j) need not be the exporter of record for mer- 


chandise designated for drawback in order to be certified by Customs to 
operate under the exporter’s summary procedure (modified by CSD88-14) 


TD84-95* Imported duty-paid merchandise may be considered as domestic merchan- 
dise under sec. 1313(b) (see CSD82-111) 


CSD84-100* | Erroneous claim for rejected merchandise drawback may be changed toa 
claim under sec. 1313(j) 





CSD85-39 


CSD8&5—42 


Brief Summary or Description 


t concerning the use of im 


’ 
awbDaCK Claim under sec 


same manufacturer 
sult in a reduction of 
srson performed eac 


duction of article 


ith other evidence to 


of exportat 


. ee 
rated; modiiled by 


s are same kind and 
y when subd uted on a master Dat for master batch basis; mixing 
h intensity process and feed hopper are manufactures for drawback; 


and “B” barefoot granules are not same kind and quality 


pon Customs and not the importer to determine draw 
back paid on merchandise exported by others and sought to be entered un- 


der the provisions of 804.20, TSUS 


z 


Article manufactured in a FTZ with non-privileged foreign merchandise 


and which is withdrawn from FTZ with payment of duty and thereafter ex- 


ported is eligible for drawback under 1313(a) or (b). (C.S.D. 83-85 modi- 


fied 


Merchandise imported before 11/14/84, the effective date of the substitu- 


tion same condition drawback law, may be designated under that law; an 
yorted merchandise but does not give the buye 

livery or a certificate of manufacture and delivery may des- 

imported merchandise for drawback under the substitution 

tion drawback law; HQ will decide questions of fungibility and 

same c ition under the substitution drawback law; the waiver provi 

sions contained in 19 CFR 191.141(b)(2)(ii) apply to substitution same 

condition drawback (referred to by CSD85-51; supplemented by 
CSD86-26) 


Permission to use the exporter’s summary procedure under same condi- 
tion drawback does not automatically remove the requirement of prior no- 
tice of intent to export for those exportations made before the date of per- 
mission was granted 


Attachment of metal can ends to metal cans constitutes a manufacture or 
production 


If two or more products, as defined by TD 66-16, are blended outside the 
refinery where they are produced after being assigned drawback factors, 
the claimant for drawback may follow the convention established by TD 
66-16, provided this does not result in more drawback than otherwise 
would result (revoked by CSD88-3) 





TD 

or 
CSD No. 
CSD85-48* 


CSD&5—-49 


CSD85-50* 


CSD85-51°* 


CSD85-52* 


CSD85-53* 


CSD86-1 


femporary change in condition ofa chemical substa1 
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Brief Summary or Description 


nce for purposes ot r 
packing does not negate sec. 1313(j) drawback 


Privileged foreign and nonprivileged foreign merchandise, while stored in 
a FTZ and exempt from duty, does not constitute duty-free merchandise 
within substitution manufacturing drawback 

therefrom, and then exported may not be subje 

under sec. 1313(b 


Lawful duties” paid pursuant to sec. 1592 


and are thus subject to drawback under sec 


Drawback is allowed under same condition drawback law upon exporta- 
tion of imported fungible substituted merchandise, assuming compli 


ance 
with all requirements of the law and guidelines set out in CSD85-34 


Ownership of acommodity is not necessarily possession of that commodity 
for 1 


rposes of same condition drawback (modified and clarified by 


Claimants under sec. 1313(c) must bring latent defects to Customs atten- 


tion immediately upon discovery to be eligible for an extension of 90-day 
period for return of rejected merchandise to Customs custody 


legations of failure to meet Governmental standards are not sufficient to 
meet the burden of drawback claimants under sec. 1313 


1 « 


; mere al- 


c 


red or 
produced in US with merchandise imported under 807.00 TSUS 


Imported merchandise entered for warehouse is not eligible for drawback 
under the substitution provision of the same condition drawback law, if it 
is thereafter withdrawn from warehouse and exported 


Successorship; a successor is allowed to designate 
back on articles manufactured by the successor afi 
sion, merchandise used by the predecessor pr 
(revoked by CSD89-12, holding 2) 


if succes 


succession 


Imported merchandise initially transported under a special permit for im- 
mediate delivery to an importer’s premises, and is thereafter entered for 
transportation and exportation and exported, is not eligible for drawback 
under sec. 1313(j)(3) 


Articles of domestic manufacture or production under sec. 1309(b 


eligible for drawback under sec. 1313(j)(3) [now section 1313(j)(2 


are not 


Failure to file a notice of intent to export before merchandise is exported, or 
to secure a waiver of that requirement, will invalidate a claim under sec. 


1313) 


Exportations and/or substitutions made prior to the effective date of 
sec.1313(j)(3) are not eligible for substitution same condition drawback 
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Brief Summary or Description 


1 same condi 


3 prior to the effec 


Ss not eligible for 


separated from 

3(c), as long as the actual 

andise is identifiable from entry 
s custody for exportation 

1 withdrawn therefrom for 

he drawback products com 
into storage (CSD8&3-54 re 


f interest on a drawback claim 
1514 


he exporter (CSD84-95 & 

14 and timely requests for reliquidation un- 

3(b) drawback (CSD86-11, holding 2, re- 

Manufacture or production for drawback; stand-alone food processing ma- 
C 


chines converted into integrated food processing systems 


CSD89-1! Sec. 1313(j)(1); product withdrawn from abonded smelting warehouse un- 
1 


l 
1312, duty paid, and exported in same condition 


der sec 


CSD89 Use of a “weighted average value method” for calculating same condition 


drawback claims 





TD 
or 


CSD No. 


CSD89 


CSD89 


CSD89 
CSD89 


CSD89 


CSD90-3 


CSD90-: 


CSD90-3¢ 


CSD90-5 


CSD91 


CSD91 


CSD91-18 


ion with other evidence to 


sec. 191.52(c)(2), C.R. 


tain procedures performed on ultrasound units are incidental 


inufacture for drawback purposes 


ondition drawback 
-ondition drawback 
»f USDA grade standards 


blow molding machine for same condition 


on i ted assembled and exported separately 


on to facilitate a return to the US. 
abroad is n t ‘OY a notice of exportation with intent to 


drawback 
f automobile tire 


cy relationship, successorship, under sec. 1313(b) 


automotive gasolines under sec. 1313(j)(2) 
Use of ATF Form 2149/2150 certifying that tobacco products were received 
10t sufficient evidence to establish 


I 
I 
r 


in an ATF bonded export warehouse is 


actual exportation in lieu of the evidence to support the exportation for 
1 
| 
1 


drawback 
ne condition drawback; incidental operations; sec. 1313(j)(1) and 


3(j)(4) are not complementary 


ASTM specs for aviation turbine fuels are useful guidelines in determining 


the fungibility of such fuels for sec. 1313(j)(2) 


Duty-paid, imported merchandise used in manufacture by a corporation 
prior to filing for bankruptcy may be designated as a basis for drawback on 
articles preduced by the same corporation after the bankruptcy filing 


Under the U.S.-Canada Free Trade Agreement, substitution same condi- 


tion drawback can continue only for eligible goods as delineated in Article 
404(8) of the CFTA 


ADDITIONAL INFORMATION 


Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
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ind notices, ete which may be “down- 

he Customs Service does not charge the pub- 

nly pay telephone charges. The CEBB may be 
rough Customs Home Page on the World Wide 

by modem, you must have a personal computer 
BB supports modem speeds from 2400 to 28,800 
1alas ANSI, set databits to 8, set parity to N and 
|-6155 and log on with your name and choose 

» set to get up-to-date informa- 

stions about the CEBB, call 


s World Wide Web—which 

will also provide the entire 

relevant information regarding Cus- 
cial interest. It was established as 
stoms Service as “trade friendly” with- 
1g community. The home page will post 
proposed and final regulations, rulings, 


} 


ns and notices, etc., which may be 
downloaded” to your own PC. In 
may be accessed through our Home 
not charge the public for this service, 

t access to use it. The Internet address 


vw.customs.ustreas.gouv. 


rl is Regulations of the United States, in 
subscription from the Superintendent 
nt Printing Office, Washington, DC 
Title 19, Code of Federal Regulations, 
hanges to the Customs Regulations from April, 
1997 is also available for sale from the same ad- 
nd final regulations are published in the Federal 
which is published daily by the Office of the Federal Register, 
al Archives and Records Administration, and distributed by the 
intendent of Documents. Information on on-line access to the 
R ter may be obtained by calling (202) 512-1530 between 
Eastern time. These notices are also published in the 

ulletin described below. 


ime 


dition of 
he 


Customs Bulletin 


7 
h 


he Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
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Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


Video Tapes 


lhe U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service. If you require further information, or would 
like to purchase one or more tapes, please forward your written request 
to: U.S. Customs Service, Office of Regulations and Rulings, 1300 Penn- 
sylvania Avenue, NW, Washington, DC 20229, Attn: Operational Over- 
sight Division. Orders must be accompanied by a check or money order 


drawn on a U.S. financial institution and made payable to U.S. Customs 
Serv ice 


In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 


new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part IT. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
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Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 
= Fibers & Yarns 
Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 
Customs Valuation 
Textile & Apparel Rules of Origin 
Mushrooms 
Marble 
Peanuts 
Caviar 
Bona Fide Sales & Sales for Exportation 
Caviar 
Granite 
Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 
Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 
Tariff Classification 
Ribbons & Trimmings 
Footwear 
Agriculture Actual Use 
Reasonable Care 
Drawback 
Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 
Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 C.FR. §§152.000-152.108) implementing the val- 
uation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W,, Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 
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Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.F R. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


““YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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What Every Member of the 
Trade Community Should Know About: 


Lamps, 
Lighting, and 
Candle Holders 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


March, 1998 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. $1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics suchas value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, recordkeeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division, Office of Regulations and Rul- 
ings has prepared this publication on Lamps, Lighting & Candle Holders as 
part ofa series of informed compliance publications advising the trade communi- 
ty of changes in Customs procedures as a result of the Mod Act. It is hoped that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community in improving voluntary compliance with the Cus- 
toms laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain a ruling under Part 177 of the 
Customs Regulations, 19 CFR Part 177, or obtain advice from an expert (suchasa 
licensed Customs Broker, attorney or consultant) who specializes in Customs 
matters. Reliance solely on the general information in this pamphlet may not be 
considered reasonable care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W,, Washington, D.C. 20229. 

STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


Heading 9405 of the Harmonized Tariff Schedule of the United States 
(HTS) provides for “lamps and lighting fittings including searchlight 
and spotlights and parts thereof, not elsewhere specified or included; il- 
luminated signs, illuminated nameplates and the like, having a perma- 
nently affixed light source, and parts thereof not elsewhere specified or 
included.” This heading includes six-digit subheadings for “chandeliers 
and other electric ceiling or wall lighting fittings” (subheading 
9405.10); “electric table, desk, bedside or ee oe lamps” (sub- 
heading 9405.20); “lighting sets of a kind used for Christmas trees” 
(subheading 9405.30); “other electric lamps and lighting fittings” (sub- 
heading 9405.40); “non-electrical lamps and lighting fittings” (sub- 
heading 9405.50); “illuminated signs, illuminated nameplates and the 
like” (subheading 9405.60); and “parts” (subheadings 9405.91, 9405.92 
and 9405.99). 

Most of the six-digit subheadings of heading 9405 are subdivided into 
eight-digit subheadings which describe the component materials of the 
lamps and lighting fittings. For example, subheading 9405.50.30 covers 
other non-electrical lamps and lighting fittings of brass, while subhead- 
ing 9405.50.40 covers other non-electrical lamps and lighting fittings of 
materials other than brass. 

Importers and brokers commonly enter 9405 products under incor- 
rect subheadings based on the wrong material. Under General! Rule of 
Interpretation 3(b) (GRI 3(b)) of the HTS, when a product is a compos- 
ite good consisting of more than one material, a determination must be 
made regarding the material which represents the essential character 
of the article. If no single component of the product represents the 
item’s essential character, classification is based on the gs ane de- 
scribed in the subheading which appears last in the HTS. See GRI 3(c 
This publication will discuss the factors which we study when we sie 
a determination regarding the component which imparts the essential 
character of lamps and lighting fittings classifiable in heading 940 

This publication will also discuss another common error which oc- 
curs when merchandise is entered in heading 9405. Religious or memo- 
rial candle holders of glass are classifiable in subheading 7013.99.35, 
HTS. While general purpose glass candle holders are c lassifiable in sub 
heading 9405.50.40, general purpose decorative articles of glass are 
classifiable in subheading 7013.99.50 or other 7013.99 subheadings 
based on the unit value of the item. General purpose decorative articles 
of glass are often inaccurately described as candle holders and entered 
ineorrectly in subheading 9405.50.40, HTS. Prior to importat ion, an 
importer should verify whether a product is truly a candle holder or a 
general purpose decorative article. This publication will discuss the dis- 
tinctions between votive (i.e., religious/memorial) candle holders, gen- 
eral purpose candle holders and general purpose decorative articles of 
glass. 
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ELECTRIC CEILING OR WALL LIGHTING: SUBHEADING 9405.10 


Subheading 9405.10 provides for chandeliers and other electric ceil- 
ing or wall lighting fittings. Excluded from this provision is the kind of 
ighting used to light public open spaces or thoroughfares such as street 
lamps and special illumination lamps for public buildings. 

he classification of merchandise under the HTS is governed by the 
General Rules of Interpretation (GRI’s), taken in order. GRI 1, HTS, 
states in part that for legal purposes classification shall be determined 
according to the terms of the headings and any relative section or chap- 
ter notes. A determination of the appropriate eight-digit subheading of 
electric light fittings, provided for under subheading 9405.10, HTS, re- 
quires an examination of the material which imparts the essential char- 
acter to the subject fittings. See GRI 3(b), HTS. 

In general, essential character has been construed to mean the attrib- 
ute which strongly marks or serves to distinguish what an article 
is—that which is indispensable to the structure, core or condition of the 
article. In addition, factors such as bulk, quantity, weight, value, or the 
role of a constituent material in relation to the use of the goods are to be 
considered, though the importance of these factors will vary between 
different kinds of goods. 

Classification of goods provided for under subheading 
9405.10 at the eight-digit level is dependent on whether the es- 
sential character of the goods is imparted by base metal or by a 
component other than base metal. The classification breakout 
at the eight-digit level is for base metal articles of brass 
(9405.10.40), for base metal articles of materials other than 
brass (9405.10.60) and for articles other than of base metal 
(9405.10.80). 

When electric lighting fittings (which are deemed to be of 
base metal) contain two or more base metals, these products 
will be treated as articles of the base metal predominating by 
weight over each of the other metals. For example, brass plated 
lighting fixtures of metal are almost always not of brass as the brass 
plating does not predominate by weight over the base metal it covers. 

Lamps and lighting fittings, consisting of two or more mate- 
rials or components, are classified as if they consisted of the 
material or component which gives them their essential char- 
acter. Determination of essential character will be on a case-by-case 
basis following the principles set forth above. Headquarters ruling HQ 
951126, dated May 12, 1992, concerned the classification of electrical 
ceiling light fixtures constructed of metal and glass. The fixtures had 
candelabra-base lamp sockets and were marketed as brass ceiling light 
fixtures. The articles were octagon-shaped and had metal frames which 
held 16 pieces of 5 mm thick beveled glass to refract light. The fittings 
had a metal backing plate/base that housed the lamp sockets. 

In HQ 951126, it was held that the metal imparted the essential char- 
acter of the subject light fixtures. In this case, both the backing plate/ 
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base and the brass tape (which held the glass pieces together) consisted 
of metal. Headquarters found that the metal components were indis- 
pensable because they formed the structure of the fitting which allowed 
it to perform its basic function of providing light. Without the metal 
backing plate/base to hold the lamp sockets and electric circuitry in 
place, the electrical lighting fixtures were not able to provide light. The 
fixtures could function without the glass in place. When the metal and 
glass components were examined in relation to the electrical lighting 
fixture as a whole, it was found that the role of the glass did not predomi- 
nate over the role of the metal. The ceiling light fixtures were classified 
under subheading 9405.10.60, HTS. 

Note rulings HQ 954915, December 22, 1993; HQ 953431, July 16, 
1993; HQ 089000, July 29, 1991; HQ 086628, July 3, 1990. 


ELECTRIC LAMPS: SUBHEADING 9405.20 


Subheading 9405.20 provides for electric table, desk, bedside or floor- 
standing lamps. Classification of the lamps provided for in subheading 
9405.20 follows the same principles as noted for the goods under sub- 
heading 9405.10. A determination must be made as to the materi- 
al or component which imparts the essential character of the 
electrical lamps. 

As in subheading 9405.10, the lamps provided for in subheading 
9405.20, at the eight-digit level, are classified based on a deter- 
mination of whether the essential character of the lamps is im- 
parted by base metal or by a component other than base metal. 
The breakout for classification at the eight-digit subheading is for base 
metal lamps of brass (9405.20.40), for base metal lamps other than of 
brass (9405.20.60) and for lamps other than of base metal (9405.20.80). 

In HQ 957091, dated February 2, 1995, Customs determined the clas- 
sification of an electrical white halogen desk lamp comprised of a metal 
flexible neck and a plastic shade. The weight breakdown of the compo- 
nent materials indicated the lamp was 50 percent metal, 30 percent 
plastic and 20 percent other material. In that ruling, Customs held that 
the essential character of the lamp was imparted by the metal compo- 
nents because they were indispensable to the structure and functioning 
of the lamp classified under subheading 9405.20.60, HTS. Additionally, 
when examining the metal and plastic in relation to the fixture as a 
whole, Customs did not believe the role of the plastic components pre- 
dominated over the role of the metal components. 

HQ 959270, dated January 24, 1997, concerned the classification of 
an electric table touch control lamp approximately 15% inches in 
height. The lamp possessed the following features: 


1. the lamp portion contained six decorated curved glass panels 
with decals matching those situated on the center pole of the lamp; 


2. a composite tapering lamp base, with the upper portion made of 


porcelain (2 inches in height) on top of a brass-plated finished steel 
base (1% inches in height); 
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3. a ceramic ball (2 inches in height) with the coordinating design 
ocated above the porcelain section of the base at the pole’s mid- 
point 
4. touch-control sensor for a three-way switch; 
5. a 5-ft. power cord with a polarized plug 
In HQ 959270, it was held that the glass and ceramic components im- 
parted the essential character of the table lamp. Headquarters found 
that the glass and ceramic components were more visible than the met- 
al components and that the overall appearance of the table lamp was 
imparted more by the glass and ceramic than by the small amount of 
visible metal trim. Based on the component breakdown, the glass and 
ceramic components predominated by weight, bulk, quantity and va- 
curved glass-paneled shade went well beyond performing a 
shade’s cna function of reducing glare and def flecting light. It set the 
style of the lamp and distinguished it from other lamps. Accordingly, the 
table lamp was classified under subheading 9405.20.80, HTS. 
Note rulings HQ 954915, December 22, 1993; HQ 951789, August 5, 
1992 


CHRISTMAS TREE LIGHTS: SUBHEADING 9405.30.00 

Subheading 9405.30.00, HTS, provides for lighting sets of a kind used 
for Christmas trees. The key to the classification of electric light sets is a 
determination regarding the scope of subheading 9405.30.00. It is Cus- 
toms position that electric light sets are classified in subhead- 
ing 9405.30.00 when they belong to the “class or kind” of 
merchandise which is principally used as lighting sets for 
Christmas trees. The language of heading 9405 itself specifically pro- 
vides for “lamp fittings” which, by their very nature, contain compo- 
nents other than the electrical apparatus. 

The Explanatory Notes (EN’s) for heading 9405 provide for “* * * 
electric garlands (including those fitted with fancy lamps for carnival or 
entertainment purposes or for decorating Christmas trees).” This 
clearly indicates that subheading 9405.30.00 contains many types of 
electric light garlands under the subheading’s language of “lighting 
sets of a kind used for Christmas trees.” Customs has determined that 
the EN language permits all types of electric garlands to fall under sub- 
heading 9405.30.00 if their light strings are the type that are used to 
decorate Christmas trees. 

Although Christmas light sets generally do not have fancy covers, 
this distinction does not take decorative covered light sets out of the 
class or kind of lights used for Christmas trees, even if the covers are in 
non-Christmas motifs. Adding non-Christmas covers to a light set does 
not alter the fact that the basic light string is of the same class or kind 
used for Christmas tree light sets. 

In HQ 952513, dated April 26, 1993, Customs held that an electric 
Halloween light set was classified under subheading 9405.30.00, HTS. 
This set consisted of a wire harness with 10 sockets, 10 miniature con- 
tact bulbs and 10 hollow plastic covers in the shape of jack-o’-lantern 
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pumpkins. The issue was whether the electric Halloween light set was 
classifiable in heading 9505 as a festive article, in heading 9405 as a 
lamp or lighting fitting, or in heading 3926 as an article of plastic. Note 
1(t) to Chapter 95, HTS, excludes electric garlands of all kinds (heading 
9405). Since the electric Halloween light set qualified as an electric gar- 
land, it could not be classified in heading 9505 and had to be classified 
elsewhere. 

Note rulings HQ 957835, June 5, 1995; HQ 957553, March 20, 1995; 
HQ 955758, April 15, 1994; HQ 951414, January 15, 1993. 


OTHER ELECTRIC LAMPS AND LIGHTING FITTINGS: 
SUBHEADING 9405.40 

Subheading 9405.40 provides for other electric lamps and lighting 
fittings. Classification of the articles provided for in subheading 
9405.40 follows the same principles as noted for the goods under sub- 
headings 9405.10 and 9405.20. As previously noted, a determination 
must be made as to the material or component which imparts 
the essential character of the lamps and lighting fittings of 
9405.40. 

Classification of electric lamps and lighting fittings pro- 
vided for in subheading 9405.40 at the eight digit level is depen- 
dent on whether the essential character of the merchandise is 
imparted by base metal or by a component other than base me- 
tal. The breakout for classification at the eight-digit subheading is for 
base metal articles of brass (9405.40.40), for base metal articles other 
than brass (9405.40.60) and for articles other than of base metal 
(9405.40.80). 

In HQ 953431, dated July 16, 1993, Customs Headquarters held that 
an electrical clamp lamp comprised of metal and plastic components 
was classified under 9405.40.60, HTS. It had an 8% inch metal reflector 
and a metal clamping device. The basis for the determination was that 
the metal components were indispensable to the structure of the clamp 
lamp and that the metal formed the structure of the fixture which al- 
lowed the clamp lamp to perform its basic function of providing light. 


NON-ELECTRICAL LAMPS AND LIGHTING FITTINGS: 
SUBHEADING 9405.50 

Subheading 9405.50, HTS, provides for non-electrical lamps and 
lighting fittings. The eight-digit subheadings for this merchandise in- 
clude provisions which cover “incandescent lamps designed to be oper- 
ated by propane or other gas, or by compressed air and kerosene or 
gasoline” (9405.50.20); other non-electrical lamps and lighting fittings 
of brass (9405.50.30); and other non-electrical lamps and lighting fit- 
tings of materials other than brass (9405.50.40). 


SUBHEADING 7013.99.35 vs. SUBHEADING 9405.50.40 vs. 
SUBHEADING 7013.99.50 


The classification of candle holders is a major issue which we must 
consider when studying heading 9405. While votive (i.e., religious or 
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memorial) candle holders of glass are classifiable in subheading 
7013.99.35, general purpose glass candle holders are classifiable in sub- 
heading 9405.50.40 and general purpose decorative glass articles are 


&iC 
> 


classifiable in subheading 7013.99.50 or other 7013 subheadings de- 
pending on unit value. 


GLASS VOTIVE CANDLE HOLDERS: SUBHEADING 7013.99.35 

Subheading 7013.99.35 of the HTS provides for glass votive candle 
holders. Customs Headquarters rulings have consistently held that 
“votive” candle holders are limited to products which are principally 
used to hold candles dedicated for religious or memorial purposes. Ac- 
cording to these rulings, a product imported in a form which is princi- 
pally used to hold any type of candle (i.e., a general purpose candle 
holder) should not be classified as a votive candle holder in subheading 
7013.99.35, HTS 

Note rulings HQ 954372, September 22, 1994; HQ 956108, May 16, 
1994; HQ 950426, June 19, 1992; HQ 954319, June 14, 1993; HQ 
088742, April 22, 1991; HQ 957982, August 3, 1995; HQ 950245, De- 
cember 10, 1991; HQ 950938, January 10, 1992. 

Although a particular candle holder may actually be used to hold a 
religious or memorial candle, the Headquarters rulings have held that 
the product will not be classified as a votive candle holder if its form in- 
dicates that it is a general purpose candle holder (i.e., an item imported 
in a form which may be used to hold any type of candle). 

Many products invoiced or marketed as “votive” candle holders are 
not used as religious/memorial candle holders but are used as general 
purpose candle holders or simply general purpose decorative articles. 
Only glass candle holders which are shown to be of a class or kind princi- 
pally used for religious or memorial purposes should be entered in sub- 
heading 7013.99.35, HTS. 

It is important to note that principal use, not actual use, is 
the key to classification. Principal use is defined as the largest use in 
the United States of merchandise of a particular class or kind. The form 
of the product as imported determines its class or kind which deter- 
mines its principal use. Although an individual item may be capable of 
use, or may actually be used, as a religious/memorial candle holder, if 
the form of the product indicates that this type of article is not princi- 
pally used as a religious/memorial candle holder, the merchandise may 
not be classified in subheading 7013.99.35, HTS. 

In fact, most imported candle holders are general purpose candle 
holders; relatively few are principally used as religious/memorial 
candle holders. When a candle holder as imported is decorated with 
religious pictures or motifs, this is a strong indication that the product 
is principally used as a religious/memorial candle holder. However, 
many products as imported have a general form and may be adapted for 
use either as religious candle holders or general purpose candle holders. 
When these types of general purpose candle holders are imported with- 
out religious pictures or motifs, they will not be regarded as votive 
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candle holders even though some or all of the items imported on a par- 
ticular shipment might later be decorated with religious symbols or pic- 
tures. 

The key to classification is the form of the product as impor- 
ted. A type of product which has been regarded as a votive candle holder 
classifiable in subheading 7013.99.35 is the tall sanctuary lamp. This 
product has a unique form which is dedicated for use in churches. 
Another article which may be regarded as a votive candle holder is the 
Yahrzeit light, the Jewish memorial candle holder. This item is used in 
the home to hold a candle lit in memory of a deceased relative. (Al- 
though the form of this product usually resembles the form of a drink- 
ing glass, the lip is generally a little irregular in shape—i.e., the product 
is not a perfect drinking glass.) 

GENERAL PURPOSE GLASS CANDLE HOLDERS: 
SUBHEADING 9405.50.40 

While glass votive candle holders (i.e., religious/memorial candle 
holders) are classifiable in subheading 7013.99.35, general purpose 
glass candle holders are classified as non-electrical lamps and 
lighting fittings in subheading 9405.50.40, HTS. As previously 
noted, most items referred to as “votive” candle holders are actually 
general purpose candle holders classifiable in subheading 9405.50.40. 

An item will be regarded as a candle holder if it is principally used as a 
candle holder. However, many items which are simply general purpose 
decorative articles of glass are incorrectly claimed to be candle holders. 
Although a product may be capable of use as a candle holder, if 
the form of the item indicates that it is principally used as a 
general purpose glass article, it should not be classified in sub- 
heading 9405.50.40, HTS. 

The principal use of the class or kind of merchandise under 
consideration determines classification, not the actual use of a 
specific item. The form of the imported article determines the 
class or kind of merchandise. 

Note rulings HQ 954319, June 14, 1993; HQ 956810, November 28, 
1994; HQ 956048, July 7, 1994. 


GENERAL PURPOSE DECORATIVE GLASS ARTICLES: 
SUBHEADING 7013.99.50 

When the form of an imported glass product indicates that it is princi- 
pally used as a general purpose household article, it will be classified in 
subheading 7013.99, HTS, under the provision for glassware of a kind 
used for toilet, office, indoor decoration or similar purposes. The pre- 
cise eight-digit subheading is dependent on the unit value of 
the imported item. 

Glass decorative articles valued not over thirty cents each are classifi- 
able in subheading 7013.99.40. When the unit value is over thirty cents 
but not over three dollars, subheading 7013.99.50 is applicable. When 
the unit value is over three dollars but not over five dollars, the applica- 
ble subheading is 7013.99.60 (for an article which is cut or engraved) or 
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subheading 7013.99.80 (for an item which is not cut or engraved). 


Glass 
decorative articles valued over five dollars each a1 


» classifiable in sub- 
heading be 3.99.70 (for articles which are cut or engraved) or subhead- 
ing 7013.99.90 (for products which are not cut or engraved). 

Be purpose glass articles are frequently entered incorrectly in 
subheading 9405.50.40. Glass products which are principally used as 
bowls, potpourri holders, flower vases, holders for miscellaneous items 
or general purpose decorative articles will not be regarded as candle 
holders even though hae may also be used to hold candles. 

Rulings a 954319, June 14, 1993; HQ 956810, November 28, 1994; 
and HQ 95604 jay? 7, 1994 described glass products of a general deco- 
rative nature w which could be used to hold a variety of items (e.g., flow- 
ers, glass beads, plants, food material, potpourri, miscellaneous 
household items, etc.). The rulings held that these types of articles did 
not belong to the class or kind of merchandise which includes lamps or 
lighting fittings. 

While general purpose household articles are classified in subhead- 
ing 7013.99, when the form of a product indicates that it is principally y 
used as a table/kitchen article, subheading 7013.39 will apply. The ap- 
plicable eight-digit subheading is dependent on the unit value of the 
item. 


GLASS ARTICLES ON METAL STANDS 

Frequently glass articles (including products described as candle 
holders) are imported with metal stands. When the glass item cannot 
stand on its own, the stand and glass item are regarded as a composite 
good. When the glass article can stand on its own and is packed together 
for retail sale with the stand (in its imported condition), the article and 
the stand will be regarded as a set. 

In accordance with rulings issued by Customs, the glass ves- 
sels (not the stands) generally impart the essential character 
to this type of merchandise under General Rule of Interpreta- 
tion 3(b) (GRI 3(b)). Note rulings HQ 956048, July 7, 1994; HQ 
956810, November 28, 1994; HQ 960620, August 26, 1997; HQ 087727, 
September 21, 1990. 

The function of the type of product in question (a glass vessel on a 
metal stand) is holding items. This function is performed by the glass 
portion of the merchandise. The metal stand is merely ancillary; it sim- 
ply serves to support the glass. Glass articles with metal stands are 
often entered incorrectly under provisions applicable to the metal (e.g., 
heading 7323). The rulings cited above have er mphasized the fact that 
the function of holding or displaying items is inherent in the glass por- 
tion of the merchandise, not the metal. Based on this function, we have 
generally held that the essential character of this type of merchandise is 
represented by the glass vessel, not the metal stand. 

Under the principles previously discussed, a glass candle holder with 

metal stand will be classified in subheading 9405.50.40 if the form of 
tio glass vessel indicates that it is principally used as general purpose 
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candle holder. If its form indicates that it is principally used as a 
religious/memorial candle holder, subheading 7013.99.35 applies. 

When the form of the glass vessel indicates that it is principally used 
as a general purpose decorative article (e.g., for holding potpourri, flow- 
ers or miscellaneous items), a glass holder with metal stand will be clas- 
sified in subheading 7013.99.50 or another 7013 subheading depending 
on unit value. When we regard the glass article and metal stand as a set 
(i.e., when the article can stand on its own and is packed together with 
the stand for retail sale), the unit value which determines the applicable 
7013 subheading is the unit value of the glass item alone, not the value 
of the entire set. However, when we regard the glass vessel and metal 
stand as a composite good (i.e., when the glass cannot stand on its own), 
the unit value which determines the applicable 7013 subheading will be 
the value of the entire composite good. 

Glass articles with metal stands should generally be classi- 
fied under the provisions applicable to the glass articles, not 
under the provisions which apply to the metal. This type of mer- 
chandise is often entered incorrectly under the metal provisions. 


CANDLES AND CANDLE HOLDERS 


Thus far, this publication has discussed the classification of empty 
candle holders. When a candle and its holder are imported together 
packed for retail sale as a set, a determination must be made as to 
whether the merchandise should be classified based on the provision ap- 


plicable to the candle (subheading 3406.00.00) or the provision applica- 
ble to the item which is holding the candle. HQ 956347, August 30, 1994, 
held that the essential character of this set in accordance with GRI 3(b) 
is represented by the holder, not the candle. Therefore, the set is classifi- 
able under the provision applicable to the holder, not in subheading 
3406.00.00 (the provision applicable to the candle). 

As explained above, a glass holder is classifiable in subheading 
9405.50.40 if its form indicates that it is principally used as a general 
purpose candle holder. If it is a glass item principally used as a religious/ 
memorial candle holder, subheading 7013.99.35 applies. If it is simply a 
general purpose decorative article made of glass, subheading 
7013.99.50 or another 7013.99 provision would apply depending on its 
unit value. If it is a general purpose decorative article made of a materi- 
al other than glass, it is classifiable based on the appropriate provision 
for that material (e.g., articles of ceramic are classifiable in Chapter 69). 

When a candle is poured into its holder and imported as a composite 
good, the essential character of the merchandise is generally repre- 
sented by the candle (subheading 3406.00.00) if the holder is a relatively 
inexpensive item. Note HQ 956577, April 17, 1995. However, if the hold- 
er is an expensive item, the holder could represent the essential charac- 
ter of the composite good. Classification will be based on the component 
of the composite good (candle or holder) which is held to impart the es- 
sential character to the merchandise. 
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When the merchandise is not imported as a set (i.e., the holder and the 
candle are not packed together for retail sale) and the candle is not 
poured into the holder, the two products (candle and holder) will be clas- 
sified separately. The candle will be classified in subheading 3406.00.00 
and the holder will be classified in its appropriate provision depending 
upon our determination of its principal use. 

It is important to note that most candles from China are sub- 
ject to anti-dumping duty. Whether a candle and candle holder 
are classified under the provision applicable to the candle or 
the provision applicable to the candle holder, the importer 
must pay anti-dumping duty on most Chinese candles. 


COUNTRY OF ORIGIN MARKING 


The marking statute, section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign ori- 
gin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134 of the Customs Regulations (19 CFR Part 134), imple- 
ments the country of origin marking requirements and exceptions of 19 
U.S.C. 1304. 

The “country of origin” for marking purposes is defined by section 
134.1(b), Customs Regulations (19 CFR 134.1(b)), to mean the country 
of manufacture, production, or growth of any article of foreign origin 
entering the United States. Further work or material added to an ar- 
ticle in another country must effect a substantial transformation in or- 
der to render such other country the “country of origin.” 

Neither the marking statute nor the regulations make any provision 
for the marking of sets. In the absence of any special requirements, the 
general country of origin marking requirements apply, i.e., every article 
that is imported into the U.S. must be marked to indicate its country of 
origin as determined by where the article underwent its last substantial 
transformation. Note T.D. 91-7, January 8, 1991. 

According to T.D. 91-7, “if the materials or components are not sub- 
stantially transformed as a result of their inclusion in a set or mixed or 
composite good, then subject to the usual exceptions, each item must be 
individually marked to indicate its country of origin.” 

HQ 734503, dated July 20, 1992, involved the marking requirements 
for a cut crystal piece used in making an electric lamp. Customs found 
that the crystal piece did not lose its identity by virtue of its assembly 
into a lamp and that, accordingly, the country of origin of the crystal had 
to be identified in the marking legend on the assembled lamp. 

In HQ 734859, dated March 22, 1993, it was held that the assembly in 
the U.S. of imported lamp parts, such as bases, pipes, sockets, felt, glass 
middles, brass castings and caps, constituted a substantial transforma- 
tion. Therefore, pursuant to 19 CFR 134.35, the lamp parts were ex- 





U.S. CUSTOMS SERVICE 177 


cepted from country of origin marking and only the outermost 
container in which they were imported was required to be marked. 

In HQ 734882, dated August 9, 1993, Customs determined that im- 
ported art glass lamp shades, that after importation were screwed onto 
electrically-wired zinc bases of U.S. origin, did not undergo substantial 
transformation in the U.S. and had to be marked to indicate their coun- 
try of manufacture. 

We should note that when NAFTA countries (the United States, Can- 
ada and Mexico) are involved there is a different set of rules regarding 
country of origin determination. The Annex 311 rules for determining 
the country of origin of NAFTA goods are set forth in 19 CFR Part 102 
See T.D. 96-46, published in 61 Fed. Reg. 28932 


FOL. 


THE IMPORTER’S RESPONSIBILITIES 

Since the enactment of the Customs Modernization Act in December, 
1993, the legal burden of correctly classifying and valuing merchandise 
has shifted from the Customs Service to the importer, who must use rea- 
sonable care in carrying out these responsibilities. Prior to importation 
the importer of record is responsible for determining the material 
which comprises a particular lamp or lighting fitting and the principal 
use of the product in the U.S. The importer is also responsible for insur- 
ing that the entered value is determined in accordance with the Cus- 
toms valuation law. 

When a lamp or lighting fitting consists of more than one component, 
the importer should be aware of the principles which govern decisions 
regarding a product’s essential character and should obtain specific in- 
formation from the foreign supplier regarding each component. This 
information should include each component’s weight, value, volume, 
area and function within the complete product. In order to enable Cus- 
toms to verify the importer’s determination of the product’s essential 
character, it would be helpful if the importer presents the information 
regarding each component as well as a sample or photograph of the 
item. 

The importer should also be aware of the distinctions between votive 
glass candle holders classifiable in subheading 7013.99.35, general pur- 
pose candle holders classifiable in subheading 9405.50.40 and general 
purpose decorative glass articles classifiable under various 7013.99 
provisions (e.g., 7013.99.50) depending on the unit value of the item. It 
may be helpful for the importer to obtain marketing and advertising 
material indicating how this merchandise will be marketed and used. 
However, one should understand that this information will assist us in 
our analysis but may not be determinative since classification is based 
on principal use. The form of the product will be more significant than 
its actual use in any decision regarding the appropriate HTS provision 
for the merchandise. 

The importer must be aware of the principles which govern the classi- 
fication of candles and candle holders that are imported together. When 
an imported product consists of a candle poured into the holder or a 
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candle and holder packed together for retail sale, a determination must 
be made regarding the essential character of the merchandise. In any 
case, anti-dumping duty must be paid on most candles from China. 
\ binding ruling regarding the classification of a product may be re- 
quested prior to importation. See Part 177 of the Customs Regulations 
19 CFR 177). A ruling request should include a sample of the item as 
well as information on its use and precise composition. Each material 
which comprises the product should be identified. For mixtures, sets, or 
composite goods, a breakdown indicating the bulk, quantity, weight, 


value and role of each component should be submitted with the ruling 
request 


Wuat REcorDS Must BE Kept? 


The Tariff Act requires any owner, importer, consignee, importer of 
record, entry filer or other party who imports merchandise into the U.S. 
to make, keep and render for examination or inspection, records which 
pertain to the importation of the merchandise and are normally kept in 
the ordinary course of business, for a period of time not to exceed five 
years from the date of entry. The term “records” includes electronic da- 
ta. These records would include purchase orders, payment information, 
shipping records, ledgers, research and development records, etc. In 
addition, certain records required for entry of merchandise must be 
produced upon demand by Customs. Failure to produce required entry 
records could lead to delays in release of your merchandise and/or to the 
imposition of penalties. 


INVOICING REQUIREMENTS 


In accordance with section 141.86 of the Customs Regulations (19 
CFR 141.86), invoices should describe the precise nature and use of the 
merchandise. Each component material of the article should be identi- 
fied. If possible the invoice should provide a complete breakdown by 
weight and a complete breakdown by value. These breakdowns would 
give us information indicating the percentage of the article (by weight 
and by value) which is represented by each component. 

The style name and brand name of the article is important and it 
would be helpful if this information appears on the invoice along with 
the marks, numbers and symbols which represent this merchandise. In 
addition, an invoice should provide information on the unit value, the 
total value of the shipment, quantity and terms of sale. When a product 
is a set, the invoice should not simply indicate the value of the entire set 
but should identify each article within the set and provide the unit value 
for each of these items. Please see “What Every Member of the Trade 
Community Should Know About: Customs Value” for information on 
determining value for Customs purposes. This publication is available 
on the Customs Electronic Bulletin Board and the Customs Internet 
Web site, both of which are described below. 
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ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, ete which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—will also provide the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gouv. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
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7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service. If you require further information, or would 
like to purchase one or more tapes, please forward your written request 
to: U.S. Customs Service, Office of Regulations and Rulings, 1300 Penn- 
sylvania Avenue, NW, Washington, DC 20229, Attn: Operational Over- 
sight Division. Orders must be accompanied by a check or money order 
drawn on a US. financial institution and made payable to U.S. Customs 
Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to recordkeeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 





U.S. CUSTOMS SERVICE 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 


Fibers & Yarns 

Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 
Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 
Caviar 

Granite 

Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 
Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 
Agriculture Actual Use 

Ribbons & Trimmings 

Footwear 

Reasonable Care 

Drawback 

Lamps, Lighting & Candle Holders 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
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statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YoOuR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Office of Regulations and Rulings has prepared this publication on Rules 
of Origin, as part of a series of informed compliance publications advising the 
trade community of Customs procedures. It is hoped that this material, together 
with seminars and increased access to Customs rulings, will help the trade com- 
munity in improving voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain aruling under Customs Regulations, 
19 CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STuART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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discussion of each of the above-mentioned rules of origin schemes is set 
forth below. 


Most-Fa =D-NATION (“MEN”) TREATMENT 
Most-FAVORED-NATION (“MFN”) T 


This rules of origin scheme is used to determine the country of origin 
of a product for purposes of MFN duty treatment. It employs the “whol- 
ly obtained” criterion for goods that are wholly the growth, product, or 
manufacture of a particular country. On the other hand, it employs the 
“substantial transformation” criterion for goods that consist in whole 
or in part of materials from more than one country. The substantial 
transformation criterion is based on a change in name/character/use 
method (i.e., an article that consists in whole or in part of materials 
from more than one country is a product of the last country in which it 
has been substantially transformed into a new and different article of 
commerce with a name, character, and use distinct from that of the ar- 
ticle or articles from which is was so transformed). 


MARKING 


There are two sets of rules of origin schemes for country of origin 
marking purposes. The first scheme is used to determine the country of 
origin of a product for all countries except Canada and Mexico. It em- 
ploys a rules of origin approach similar to that discussed above for MFN 
duty treatment. The second scheme is based on Annex 311 to the North 
American Free Trade Agreement (“NAFTA”). It is used for products 
imported from Canada or Mexico (see Part 102, Customs Regulations). 
For goods that consist in whole or in part of materials from more than 
one country, this scheme employs the substantial transformation crite- 
rion which is expressed or based exclusively on a tariff-shift method 

which is based on the 1996 version of the Harmonized System). This 
scheme includes the following general rules: 


ade minimis test of 7 percent of value of a good except for goods 
of chapter 22 wherein the test is 10 percent of the value of a 
good and 7 percent of weight of textile goods (goods of chapters 
1-4, 7, 8, 11, 12, 15, 17, and 20 are excluded from the de mini- 
mus test; 

a chemical reaction origin rule for the goods of chapters 28, 29, 
31, 32 or 38); 

provisions relating to the treatment of certain packaging ma- 
terials, accessories, spare parts, tools, indirect materials (neu- 
tral elements) in determining origin, and _ certain 
non-qualifying operations (e.g., mere dilution with water). 


GOVERNMENT PROCUREMENT 


This rules of origin scheme is used to determine the country of origin 
of government procurement for the purpose of granting waivers of cer- 
tain “Buy American” restrictions in U.S. laws or practice for products 
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LEGISLATION AND IMPLEMENTING REGULATIONS 


n and implementing regulations governing rules of origin 


ential regimes may be found as follows: 


t seq. (Specifically 


ee 19 U.S.C. $1304 for marking requirement 
19 CFR Part 134 
19 CFR $102.0 


No rules of origin are set forth in legislation, 
but see General Note 3 to Harmonized Tariff 
Schedule of the United States (19 U.S.C. 
§1202) for a discussion of duty rates and col- 
umns. 


Textiles and Textile Products 7 US.C. §1854 
19 U.S.C. §3592 
19 CFR §12.130, 19 CFR §102.21 
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PREFERENTIAL RULES OF ORIGIN 
USS. preferential rules of origin schemes are used for several special 
tariff programs: 
Andean Trade Preference Act 
Automotive Products Trade Act 
Caribbean Basin Initiative 
Generalized System of Preferences 
North American Free Trade Agreement 
Compact of Free Association Act 
Insular Possessions of the U.S. 
United States-Israel Free-Trade Agreement 
Products of the West Bank, the Gaza Strip or a Qualifying In- 
dustrial Zone 
Most are set forth in the General Notes of the US. tariff schedule, i.e., 
the Harmonized Tariff Schedule of the United States (“HTSUS”). US. 
preferential rules of origin schemes employ the “wholly obtained” crite- 
rion for goods that are wholly the growth, product, or manufacture of a 
particular country. On the other hand, for goods that consist in whole or 
in part of materials from more than one country, the majority of U.S. 
preferential rules of origin schemes are based 
e ona change in name, character, and use (substantial trans- 
formation) and 
on a required minimum local value content. Unless specified 
otherwise, the cost of foreign materials may not be included in 


local value content unless they undergo a double substantial 
transformation. 


The NAFTA tariff preferential rules of origin (for goods that are not 
wholly obtained from the NAFTA region) are based on a tariff-shift 
method and/or regional value-content method. 

Under these preferential programs, qualifying goods may enter the 
customs territory of the U.S. free of duty or at reduced rates of duty. A 
brief discussion of the rules of origin schemes which apply to each the 
above-mentioned programs is set forth below: 


ANDEAN TRADE PREFERENCE ACT (“ATPA”) 


The ATPA provides for the duty free entry of all but a few classes of 
merchandise from the following designated beneficiary countries: Bo- 
livia, Ecuador, Colombia, and Peru. It is intended to encourage econom- 
ic growth in those countries. Duty free treatment is granted under the 
ATPA to any otherwise eligible article which is the growth, product, or 
manufacture of a designated beneficiary country if: 


e That article is imported directly from a beneficiary country 
into the U.S. customs territory and 
The sum of (1) the cost or value of materials produced in one or 
more Andean beneficiary countries or one or more Caribbean 
Basin Initiative beneficiary countries, plus (2) the direct costs 
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of processing operations performed in one or more Andean or 

Caribbean Basin beneficiary countries, is at least 35 percent of 

the appraised value of the article. 

e Puerto Rico and the Virgin Islands are considered “bene- 
ficiary countries” for purposes of 35 percent local value 
content. 

Up to 15 percent of the 35 percent local value content re- 
quirement may be attributable to the cost or value of ma- 
terials produced in the United States. 


AUTOMOTIVE PRODUCTS TRADE AcT (“APTA”) 

The APTA implements into U.S. law the United States-Canada Auto- 
motive Agreement. The APTA provides for the duty free entry of motor 
vehicles and specified original equipment parts that qualify as “Cana- 
dian articles” under general note 5 to the HTSUS. The term “Canadian 
articles” refers to articles produced in Canada that satisfy the criteria 
for originating goods set forth in the NAFTA preferential rules of origin 
(as found in general note 12 to the HTSUS). 


CARIBBEAN BASIN INITIATIVE (“CBI’’) 


The CBI is a program that provides for the duty free entry of all but a 
few classes of merchandise from the designated beneficiary countries or 
territories surrounding the Caribbean Sea. It is intended to encourage 
economic growth in those countries. Duty free treatment is granted un- 


der the CBI to any otherwise eligible article which is the growth, prod- 
uct, or manufacture of a designated beneficiary country if: 


e That article is imported directly from a beneficiary country 
into the U.S. customs territory and 
The sum of (1) the cost or value of materials produced in one or 
more Caribbean Basin Initiative beneficiary countries, plus 
(2) the direct costs of processing operations performed in one 
or more Caribbean Basin beneficiary countries, is at least 
35 percent of the appraised value of the article. 


¢ Puerto Rico and the Virgin Islands are considered “bene- 
ficiary countries” for purposes of 35 percent local value 
content. 
Up to 15 percent of the 35 percent local value content re- 
quirement may be attributable to the cost or value of ma- 
terials produced in the United States. 


GENERALIZED SYSTEM OF PREFERENCES (“GSP”) 


The GSP is a program that provides for the duty free entry of all but a 
few classes of merchandise from the designated beneficiary developing 
countries or territories around the world. It is intended to encourage 
economic growth and development in those countries. Duty free treat- 
ment is granted under the GSP to any otherwise eligible article which is 
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the growth, product, or manufacture of a designated beneficiary devel- 
oping country if: 
e That article is imported directly from a beneficiary developing 

country into the U.S. customs territory and 
The sum of (1) the cost or value of materials produced in that 
beneficiary developing country (or produced in one or more 
members of an association of countries treated as one country 
under the GSP), plus (2) the direct costs of processing opera- 
tions performed in that beneficiary developing country (or in 
one or members of an association of countries treated as one 
country under the GSP), is at least 35 percent of the appraised 
value of the article. 


NORTH AMERICAN FREE TRADE AGREEMENT (“NAFTA”) 

The NAFTA eliminates tariffs on most goods originating in Canada, 
Mexico, and the United States over a maximum transition period of fif- 
teen years. These are origin rules for tariff preferential purposes. The 
origin rules for goods that are not wholly obtained from the NAFTA re- 
gion are based on a tariff-shift method and/or regional value-content 
method. Detailed regulations implementing the NAFTA rules of origin 


may be found in the Appendix to Part 181 of the Customs Regulations 
(19 CFR Part 181, Appendix). 


COMPACT OF FREE ASSOCIATION AcT (“FAS”) 


The FAS provides for the duty free entry of all but a few classes of mer- 
chandise from the following freely associated states: Marshall Islands, 
the Federated States of Micronesia, and the Republic of Palau. It is in- 
tended to encourage economic growth and development in those coun- 
tries. Duty free treatment is granted under the FAS to any otherwise 


eligible article which is the growth, product, or manufacture of a freely 
associated state if: 


¢ That article is imported directly from a freely associated state 
into the U.S. customs territory and 
The sum of (1) the cost or value of materials produced in that 
freely associated state plus (2) the direct costs of processing 
operations performed in that freely associated state is at least 
35 percent of the appraised value of the article. 


¢ Upto 15 percent of the 35 percent local value content re- 
quirement may be attributable to the cost or value of ma- 
terials produced in the United States. 


INSULAR POSSESSIONS OF THE UNITED STATES 


General Note 3(a)(iv) provides for the duty free entry of merchandise 
from the insular possessions of the United States that are outside the 
customs territory of the United States: U.S. Virgin Islands, Guam, 
American Samoa, Wake Island, Midway Islands, and Johnston Atoll. 
(For purpose of this provision, merchandise from the Commonwealth of 





192 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


the Northern Mariana Islands is given the same tariff treatment as 
merchandise from Guam.) Duty free treatment is granted under Gener- 
al Note 3(a)(iv) to any article which is the growth, product, or manufac- 
ture of an insular possession of the United States if: 
¢ That article is imported directly from the insular possession 
into the U.S. customs territory and 
The sum of (1) the cost or value of materials produced in the 
insular possession plus (2) the direct costs of processing op- 
erations performed in insular possession is at least 30 percent 
of the appraised value of the article or for certain articles such 
as textiles subject to textile agreements, 50 percent of the ap- 
praised value of such articles. 
e All of the local value content requirement may be attrib- 
utable to the cost or value of materials produced in the 
United States. 


UNITED STATES-ISRAEL FREE-TRADE AGREEMENT (“IF'TA”) 

The IFTA provides for free or reduced rates of duty for merchandise 
imported into the United States from Israel. The IFTA is intended to 
stimulate trade between the United States and Israel. Reduced or duty 
free treatment is granted under the IFTA to any article which is the 
growth, product, or manufacture of Israel if: 

¢ That article is imported directly from Israel, West Bank, Gaza, 
or a Qualifying Industrial Zone into the U.S. customs territory 
and 
The sum of (1) the cost or value of materials produced in Israel, 
West Bank, Gaza, or a Qualifying Industrial Zone, plus (2) the 
direct costs of processing operations performed in Israel, West 
Bank, Gaza, or a Qualifying Industrial Zone, is at least 35 per- 
cent of the appraised value of the article. 


Up to 15 percent of the 35 percent local value content re- 
quirement may be attributable to the cost or value of ma- 
terials produced in the United States 


PRODUCTS OF THE WEST BANK, THE GAZA STRIP OR A 
QUALIFYING INDUSTRIAL ZONE 
General Note 3(a)(v) provides for duty free entry of merchandise im- 
ported into the United States from the West Bank, Gaza, or a Qualifying 
Industrial Zone. This provision is intended to promote peace within 
that region by stimulating economic growth and trade between those 
areas and the United States and Israel. Reduced or duty free treatment 
is granted under this program to any article which is the growth, prod- 
uct, or manufacture of the West Bank, Gaza, or a Qualifying Industrial 
Zone if: 
e That article is imported directly from the West Bank, Gaza, or 


a Qualifying Industrial Zone or Israel into the U.S. customs 
territory and 
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The sum of (1) the cost or value of materials produced in the 
West Bank, Gaza, or a Qualifying Industrial Zone or Israel, 
plus (2) the direct costs of processing operations performed in 
the west Bank, Gaza, or a Qualifying Industrial Zone or Israel, 
is at least 35 percent of the appraised value of the article. 


¢ Upto 15 percent of the 35 percent local value content re- 
quirement may be attributable to the cost or value of ma- 
terials produced in the United States. 
BACKGROUND TO PREFERENTIAL RATES OF DUTY 
TRADE INITIATIVES 


As indicated above, preferential rates of duty are derived from the fol- 
lowing trade initiatives: 


Andean Trade Preference Act Unilateral | Non-reciprocal 


Automotive Products Trade Act Bilateral Reciprocal 
Caribbean Basin Economic Recovery Act Unilateral | Non-reciprocal 


Generalized System of Preferences Unilateral | Non-reciprocal 


North American Free Trade Agreement Reciprocal 

Compact of Free Association Act 
Products of Insular Possessions 
United States-Israel Free Trade Bilateral 


Products of the West Bank, Gaza Strip or a Unilateral | Non-reciprocal 
Qualifying Industrial Zone 


U.S. TARIFF SCHEDULE 


The Harmonized Tariff Schedule of the United States (HTSUS) lists 
the eligible products and preferential rates of duty throughout the 
schedule for particular special tariff programs. The rates of duty for the 
preferential tariff programs are generally found in the duty sub-column 
entitled “Special.” A summary of the symbols used in the “Special” sub- 
column and a list of the programs they represent may be found in Gen- 
eral Note 3(c) to the HTSUS. Some articles may be subject to temporary 
modifications under Chapter 99, HTSUS. An explanation of these mod- 
ifications may be found in General Note 3(c), and General Notes 4-14. 
As indicated above, the goods must meet the requirements for the par- 
ticular special tariff program in order to be eligible for the preferential 
rate of duty. 
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LEGISLATION AND IMPLEMENTING REGULATIONS 
Andean Trade Preference Act General Note 11 to HTSUS (19 U.S.C. 
§ 1202) 
19 U.S.C. § 3201 
Automotive Products Trade Act General Note 5 to HTSUS (19 U.S.C. § 1202) 


19 C.ER. § 10.84 
19 U.S.C. § 2001 
Caribbean Basin Economic General Note 7 to HTSUS (19 U.S.C. § 1202) 
Recovery Act 19 C.ER. § 10.191 
19 US.C. § 2701 
Generalized System of Preferences General Note 4 to HTSUS (19 U.S.C. § 1202) 
19 C.FR. § 10.171 
19 U.S.C. § 2461 


North American Free Trade Agree- Article 401 of the North American Free 
ment Implementation Act Trade Agreement: Tariff Preferential 
Rules 
General Note 12 to HTSUS (19 U.S.C. 
§ 1202) 
19 C.FR. § 181.131, Appendix 
19 US.C. § 3332 
Compact of Free Association Act General Note 10 to HTSUS (19 U.S.C. 
§ 1202) 
Products of Insular Possessions General Note 3(a)(iv) to HTSUS (19 U.S.C. 
§ 1202) 
19 CER. § 7.2-§7.3 (T.D. 97-75) 
Products of the West Bank, the General Note 3(a)(v) to HTSUS (19 U.S.C. 
Gaza Strip or a Qualifying § 1202) 
Industrial Zone 19 U.S.C. § 2112, note 


United States-Israel Free Trade General Note 8 to HTSUS (19 U.S.C. § 1202) 
Area Implementation Act 19 US.C. § 2112, note 


PUBLICLY AVAILABLE DOCUMENTS 
Application of the various rules of origin to specific factual circum- 
stances may be found in United States Customs Service administrative 
rulings and United States federal court decisions. 
Interested parties may gain access to the various origin rulings, regu- 
lations and laws through a variety of media, all of which are publicly 


available (See the ADDITIONAL INFORMATION section at the end of 
this publication). 


RESPONSIBILITY FOR CORRECT DETERMINATION OF ORIGIN 

Pursuant to 19 U.S.C. §§1481, 1484, and implementing regulations, 
importers of record are required to use “reasonable care” to declare the 
correct country of origin of imported goods. United States Customs Ser- 
vice officials at the ports of entry into the United States are responsible 
for verifying the accuracy of those declarations during the clearance of 
goods through customs. That responsibility is discharged and moni- 
tored though the review of pertinent documents (or electronically 
transmitted information) and through selected audits of the merchan- 
dise and the importer. Pertinent entry documents (which may include 
declarations) are used to declare the country of origin of a good for the 
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non-preferential rules of origin regime. Incorrect country of origin in- 
formation may lead to delays and detentions and, if the country of ori- 
gin affects admissibility, to denials of entry. In addition, negligent or 
fraudulent country of origin information can lead to monetary penal- 
ties or, in certain cases, to criminal sanctions. 
OBTAINING PRE-IMPORTATION (ADVANCE) RULINGS 

As explained above, it is the responsibility of the importer of record to 
use “reasonable care” declare the correct country of origin. In order to 
meet the reasonable care requirement, a person may use the services of 


an expert or seek a pre-importation or advance ruling from U.S. Cus- 
toms. 


GENERAL REQUIREMENTS FOR ORIGIN RULING REQUESTS 
Subject to special provisions for certain government procurement 
and NAFTA rulings (which are both discussed below), Subpart A of 
Part 177 of title 19 of the Code of Federal Regulations (19 CFR Part 177, 
Supbart A) permits interested persons to obtain a binding ruling on 
prospective importations into the United States. An origin ruling in ad- 
vance of importation may be obtained by submitting a written request 
to: 
Chief, Special Classification and Marking Branch, 
Office of Regulations and Rulings, 
U.S. Customs Service, 
1300 Pennsylvania Avenue, NW, 
Washington, DC 20229 
Marking ruling requests may also be submitted to: 
Director, National Commodity Specialist Division, 
U.S. Customs Service, Attn: Classification Ruling Requests, 
6 World Trade Center, New York, NY 10048, 


The ruling will be binding at all ports of entry unless modified or re- 
voked by the U.S. Customs Service’s Commercial Rulings Division of 
the Office of Regulations and Rulings, pursuant to 19 U.S.C. §1625, or 
overturned by a federal court. In some cases, Customs may issue an in- 
formation letter or guidance rather than a ruling. 

Any person intending to export merchandise to the United States or 
to import merchandise into the United States may seek a pre-importa- 
tion ruling from the U.S. Customs Service in order to avoid problems or 
difficulties concerning their merchandise. 

The following information must be submitted as part of a pre-im- 
portation ruling request: 


e The names, addresses and other identifying information of all 
interested parties (if known) and the manufacturer identifica- 
tion code (if known). 

The name(s) of the port(s) in which the merchandise will be en- 
tered (if known). 

A description of the transaction, for example, a prospective im- 
portation of (merchandise) from (country). 
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A statement that there are, to the best of the exporter’s or im- 
porter’s knowledge, no issues concerning the commodity for 
which a ruling is sought pending before the U.S. Customs Ser- 
vice (including by any U.S. Customs Service field office or at 
any port of entry) or before any court (including the U.S. Court 
of International Trade and the U.S. Court of Appeals for the 
Federal Circuit). 

A statement indicating whether advice has been previously 
sought from the U.S. Customs Service concerning the com- 
modity for which a ruling is sought, and if so, then from whom 
and what advice was rendered, if any. 

Ruling requests must contain sufficient information to enable the 
U.S. Customs Service to determine the proper tariff classification and 
country of origin of the merchandise. Accordingly, ruling requests 
should include the following information: 


¢ Acomplete and detailed written description of the goods. Sam- 
ples (if practical), list of ingredients and percentages thereof, 
sketches, diagrams, or other illustrative material should be 
submitted with the request if useful in supplementing the 
written description. 
Cost breakdowns of component materials or parts and their 
respective quantities shown in percentages of the goods, if pos- 
sible. 
A description of the principal use of the goods, as aclass or kind 
of merchandise, in the United States. 
Information as to the commercial, scientific, technical or com- 
mon name or designation of the merchandise (or as otherwise 
may be applicable). 
A detailed description of each of the manufacturing or produc- 
tion processes which the goods undergo, and the country or 
countries in which they are performed. 
Any other information or materials that may be pertinent or 
required for classifying the merchandise and determining its 
origin. 


GOVERNMENT PROCUREMENT ADVISORY RULINGS AND 
DETERMINATIONS 


If the ruling is for the purpose of determining origin for government 
procurement eligibility, the procedures in 19 CFR Part 177, Subpart B 
(Sections 177.21-177.31) must be followed. Country of origin rulings in 
the government procurement arena fall into two categories: “advisory 
rulings” and “final determinations.” An advisory ruling is a non-bind- 
ing, non-reviewable written statement which calls attention to a well 
established interpretation or principle of law relating to the country of 
origin without applying it to a particular set of facts. A final determina- 
tion is a binding, judicially reviewable statement issued by Customs in 
response to a written request under 19 CFR 177, Subpart B that inter- 
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prets and applies the provisions of law and regulation relating to the 
country of origin to a specific set of facts. Country of origin rulings may 
be requested under Subpart B by: 


e foreign manufacturers, producers or exporters or U.S. import- 
ers; 
manufacturers, producers, or wholesalers in the U.S. of like 
products; 
U.S. members of labor unions or workers’ organizations who 
are employed in the manufacture, production or wholesale in 
the U.S. of like products; or 
trade or business associations, a majority of whose members 
manufacture, produce or wholesale a like product in the U.S. 


A request for an advisory ruling shall be in writing and shall contain 
such information as will enable Customs to provide the requester with 
the applicable principle of law or well established interpretation relat- 
ing to the particular country of origin. A request for a final determina- 
tion shall be in writing and shall contain the following information: 


e The name of the requester, the requester’s principal place of 
business, and a statement that the requester is authorized to 
file the request under the provisions of §177.24; 

A description of the existing article for which a country-of-ori- 
gin determination is requested; 

The country or instrumentality an article is claimed to be the 
product of; 

Such further information as will enable Customs to determine 
if an article is a product of a specific country or instrumentali- 
ty, and; 

If applicable, the specific procurement for which the final de- 
termination is requested. 


Customs will issue an advisory ruling in response to a request for a 
final determination if: 


e The request suggests that general information, rather than a 
final determination, is actually being sought, 
The request is incomplete or otherwise fails to meet the re- 
quirements set forth in §177.25(a), or 
The ruling requested cannot be issued for any other reason, 
and Customs believes that the general information supplied by 
an advisory ruling may be of some benefit to the party making 
the request. 


An advisory ruling is not a ruling issued prior to importation under 
28 U.S.C. 1581(h). Notices of a final determination are published in the 
Federal Register and are subject to administrative reconsideration and 
judicial review. 
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Procurement ruling requests should be submitted to: 


Office of Regulations and Rulings, 
U.S. Customs Service, 

1300 Pennsylvania Avenue, NW, 
Washington, DC 20229 


NAFTA ADVANCE RULINGS 


In the case of NAFTA transactions, requests for rulings may fall un- 
der Part 177 or 19 CFR Part 181, Subpart I (19 CFR 181.92, et seq.) de- 
pending on the nature of the request. Part 181, Subpart I sets forth the 
rules which govern the issuance and application of advance rulings un- 
der Article 509 of the NAFTA and the procedures which apply for pur- 
poses of review of advance rulings under Article 510 of the NAFTA. 
Importers in the United States and exporters and producers located in 
Canada or Mexico (or their duly authorized agents) may request and ob- 
tain an advance ruling on a NAFTA transaction only in accordance 
with the provisions of Subpart I whenever the requested ruling involves 
the subject matters specified in §181.92(b)(6), which are summarized as 
follows: 


¢ Whether materials imported from a country other than the 
U.S., Canada or Mexico and used in the production of a good 
undergo an applicable change in tariff classification, as a re- 
sult of production occurring entirely in the United States, 
Canada and/or Mexico; 
Whether a good satisfies a regional value-content requirement 
under the transaction value method or under the net cost 
method; 
For purposes of determining whether a good satisfies a region- 
al value-content requirement, the appropriate basis or method 
for value to be applied by an exporter or a producer in Canada 
or Mexico, for calculating the transaction value of the good or 
of the materials used in the production of the good; 
For purposes of determining whether a good satisfies a region- 
al value-content requirement, the appropriate basis or method 
for reasonably allocating costs, for calculating the net cost of 
the good or the value of an intermediate material; 
Whether a good qualifies as an originating good; 
Whether a good that re-enters the United States after having 
been exported from the United States to Canada or Mexico for 
repair or alteration qualifies for duty-free treatment; 
Whether the proposed or actual marking of a good satisfies 
country of origin marking requirements; 
Whether an originating good qualifies as a good of Canada or 
Mexico under Annex 300—B, Annex 302.2 and Chapter Seven 
of the NAFTA; and 


Whether a good is a qualifying good under Chapter Seven of 
the NAFTA. 
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Accordingly, the provisions of Subpart I of Part 181 apply in lieu of 
the administrative ruling provisions contained in subpart A of part 177 
of this chapter except where the request for a ruling involves a subject 
matter not specified in §181.92(b)(6). 

A request for an advance ruling under NAFTA should be written in 
English in the form of a letter directed either to: 


Commissioner of Customs, 

Attention: Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, 
Washington, DC 20229, 


or to: 


National Commodity Specialist Division, 
United States Customs Service, 

6 World Trade Center, 

New York, NY 10048 


unless the subject matter relates to regional value content, in which 
case it must be directed to the Commissioner of Customs, Attention: Of- 
fice of Regulations and Rulings, Washington, DC 20229. The request for 
an advance ruling must be signed. An advance ruling requested by a 
principal or authorized agent may direct that the advance ruling letter 
be addressed to the other. 


Each request for an advance ruling must identify the specific subject 
matter to which the request relates, and must contain: 


¢ Acomplete statement of all relevant facts relating to the NAF- 
TA transaction and must state that the information presented 
is accurate and complete; 
The names, addresses, and other identifying information of all 
interested parties (if known); 
The name of the port or place at which any good involved in the 
transaction will be imported or which will otherwise have ju- 
risdiction with respect to the act or activity described in the 
transaction; and 
a description of the transaction itself, appropriate in detail to 
the subject matter of the requested advance ruling. 


Where the request for an advance ruling is submitted by or on behalf 
of the importer of the good involved in the transaction, the request must 
include the name and address of the exporter and, if known, producer of 
the good. Where the request for an advance ruling is submitted by or on 
behalf of the exporter of the good involved in the transaction, the re- 
quest must include the name and address of the producer and importer 
of the good, if known. Where the request for an advance ruling is sub- 
mitted by or on behalf of the producer of the good involved in the trans- 
action, the request must include the name and address of the exporter 
and importer of the good, if known. 
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In addition, where relevant to the issue that is the subject of the re- 
est for an advance ruling, and regardless of the specific nature of the 
advance ruling requested, the request must include: 


qu 


A copy of any advance ruling or other ruling with respect to the 
tariff classification of the good that has been issued by Cus- 
toms to the person submitting the request; or 

Sufficient information to enable Customs to classify the good 
where no advance ruling or other ruling with respect to the 
tariff classification of the good has been issued by Customs to 
the person submitting the request. Such information includes 
a full description of the good, including, where relevant, the 
composition of the good, a description of the process by which 
the good is manufactured, a description of the packaging in 
which the good is contained, the anticipated use of the good 
and its commercial, common or technical designation, and 
product literature, drawings, photographs or schematics. 


The prospective Customs transaction to which the advance ruling re- 
quest relates must be described in sufficient detail to permit proper ap- 
plication of the relevant NAFTA provisions. 

In addition, 19 CFR 181.93 lists specific requirements for the rul- 
ings listed below: 

Tariff change rulings 

Issues involving a change in tariff classification of a material 
NAFTA rulings on regional value content 

¢ NAFTA rulings on producer materials 


Each request for an advance ruling should be accompanied by 
photographs, drawings, or other pictorial representations of the good 
and, whenever possible, by a sample of the good (which may be damaged 
or consumed in the course of examination, testing, analysis, or other ac- 
tions) unless a precise description of the good is not essential to the ad- 
vance ruling requested. Any good consisting of materials in chemical or 
physical combination for which a laboratory analysis has been pre- 
pared by or for the manufacturer should include a copy of that analysis, 
flow charts, CAS number, and related information. 

If the question or questions presented in the advance ruling request 
directly relate to matters set forth in any invoice, contract, agreement, 
or other document, a copy of the document must be submitted with the 
request. The relevant facts reflected in any documents submitted, and 
an explanation of their bearing on the question or questions presented, 
must be expressly set forth in the advance ruling request. 

Each request for an advance ruling must also state: 


¢ Whether, to the knowledge of the person submitting the re- 
quest, the same transaction or issue, or one identical to it, has 


ever been considered, or is currently being considered by any 
Customs office; 
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Whether, to the knowledge of the person submitting the re- 
quest, the issue involved has ever been, or is currently, the sub- 
ject of: 
¢ Review by the United States Court of International 
Trade, or any court of appeal therefrom, or review by a ju- 
dicial or quasi-judicial body in Canada or Mexico; 
A verification of origin performed in the United States, 
Canada or Mexico; 
An administrative appeal in the United States, Canada or 
Mexico; or 
A request for an advance ruling under this subpart, or a 
request for an advance ruling in Canada or Mexico under 
an appropriate authority referred to in $181.76 of the reg- 
ulations; and 
The status or disposition of any of these matters; and 
Whether the transaction described in the advance ruling re- 
quest is but one of a series of similar and related transactions. 


FOIA AND INFORMATION SUBMITTED FOR A RULING REQUEST 
Asa general rule, no part of a ruling is deemed to constitute privileged 
or confidential commercial or financial information or trade secrets un- 
less confidentially was requested as provided for in 19 CFR 
§ 177.2(b)(7), or 181.93(b)(7) and granted as provided for in 19 CFR 
§ 177.8(a)(3), or 181.99(a)(3). Pursuant to 19 U.S.C. § 1625, rulings are 


published electronically (see below). Information submitted to the U.S. 
Customs Service as part of a ruling request may be disclosed or withheld 
in accordance with the provisions of the Freedom of Information Act, as 
amended. See 5 U.S.C. § 552 and 19 CFR § 177.8(a)(3). 


ADMINISTRATIVE APPEAL RIGHTS AND PROCEDURE 

A recipient of a pre-importation ruling who disagrees with the deci- 
sion contained in the ruling may seek an administrative review of the 
decision from the Director, Commercial Rulings Division, Office of Reg- 
ulations and Rulings, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, N.W, 3rd Floor, Washington, D.C. 20229. A request for an 
administrative review of a decision contained in a pre-importation rul- 
ing must be in writing and must set forth the basis for disagreement 
with the decision and provide all information and materials necessary 
to conduct a proper and complete review. 


AVAILABILITY OF RULINGS ISSUED BY THE U.S. CUSTOMS SERVICE 

Administrative rulings issued by the U.S. Customs Service are avail- 
able (1) by subscription on diskettes from the U.S. Customs Service (Le- 
gal Reference Staff, Office of Regulations and Rulings, U.S. Customs 
Service, 1300 Pennsylvania Avenue, N.W., 3rd Floor, Washington, D.C. 
20229. (Telephone number: 202-927-2257. Facsimile number: 
202-927-3318) and (2) free of charge from the U.S. Customs Service’s 
world wide web site: URL (Internet) address: http://www.customs.us- 
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treas.gov. The rulings are also available from various commercial 
sources. 


Post IMPORTATION REVIEW PROCEDURES 

After importation, one may seek an administrative review of a coun- 
try of origin determination by the United States Customs Service by 
protesting the decision to the Customs Service. A protest will result in 
the decision being internally reviewed by the Customs Service at a high- 
er level of authority than the level at which the decision was originally 
rendered. If not satisfied with the decision resulting from a protest, one 
may seek judicial review of the decision by the United States Court of 
International Trade. If not satisfied with the decision by the United 
States Court of International Trade, one may seek review of the deci- 
sion through an appeal to the United States Court of Appeals for the 
Federal Circuit. Finally, if not satisfied with the decision of the United 
States Court of Appeals for the Federal Circuit, one may request a re- 
riew of the decision by the United States Supreme Court (the final court 
of review at the federal level in the United States). 


ADDITIONAL INFORMATION 


Customs Electronic Bulletin Board 

The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 


est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 

The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
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searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gov. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1998 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1997 through March, 1998 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 


contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


Video Tapes 


The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service. If you require further information, or would 
like to purchase one or more tapes, please forward your written request 
to: U.S. Customs Service, Office of Regulations and Rulings, 1300 Penn- 
sylvania Avenue, NW, Washington, DC 20229, Attn: Operational Over- 
sight Division. Orders must be accompanied by a check or money order 
drawn on a US. financial institution and made payable to U.S. Customs 
Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 





204 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 

The tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229. 


Informed Compliance Publications 

The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 


of the date of this publication, the following booklets were available: 
Fibers & Yarns 

Buying & Selling Commissions 

NAFTA for Textiles & Textile Articles 
Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 
Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 
Caviar 

Granite 

Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 

Tariff Classification 

Ribbons & Trimmings 

Footwear 

Agriculture Actual Use 

Reasonable Care 

Drawback 
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= Lamps, Lighting and Candle Holders 
= Rules of Origin 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act ($402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 C.FR. §§152.000-152.108) implementing the val- 
uation system (a few sections of the regulations have been amended 
subsequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 C.ER. Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOuR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-—REG-FAIR 
(1-888-734-3247). 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis also knownas the 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Office of Regulations and Rulings has prepared this publication on Re- 
cords and Recordkeeping Requirements, as part of aseries of informed com- 
pliance publications advising the trade community of changes in Customs 
procedures asa result of the Mod Act. It is hoped that this material, together with 
seminars and increased access to Customs rulings, will help the trade community 
in improving voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, an importer may wish to obtain aruling under Customs Regulations, 
19CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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RECORDS AND RECORDKEEPING REQUIREMENTS 


I. BACKGROUND AND INTRODUCTION 


merchandise have been subject to Customs inspection or examination 
since the beginning of the Federal government. Sections 10 and 11 of 
the act of July 31, 1789 required masters of vessels arriving in the 
United States to provide two copies of their manifests to Customs offi- 
cers. These manifests were required to have a “true account of the load- 
ing which such ship or vessel had on board at the port from which she 
last sailed” together with marks and numbers, the ports to which they 
were bound and the persons to whom they were consigned. Penalties 
were provided for refusal or neglect in making entry or providing the 
manifests. Section 13 of the same act required an owner or consignee of 
imported goods to file an entry for his merchandise and provide Cus- 
toms officers with original invoices and bills of lading and an oath stat- 
ing that the price and quantity information contained on those 
documents was to the best of his knowledge and belief accurate. If a per- 
son filing an entry later found the information to be incorrect, he had to 
report it and file a corrected entry. The entry was authenticated by the 
collector and countersigned by the naval officer. Only after these for- 
malities were complied with, and duties paid (or guaranteed) was a per- 
mit to unlade the goods granted. If the invoice was found to be 
fraudulent, the goods or their value were forfeited. 

The accuracy of import (and export) information is important not 
only because it affects the revenue, but because accurate trade informa- 
tion and statistics are important in determining trade policy, the future 
eligibility of certain goods or goods from certain countries for special 
programs, the impact of imports on domestic industries and the effec- 
tiveness of various trade agreements and programs. So important was 
accuracy, that even as early as 1818 certain invoices covering goods sub- 
ject to ad valorem duties had to be certified under oath before a collector 
or U.S. Consul abroad. 

Over the years, as valuation, classification and admissibility laws 
changed, so did the invoicing, recordkeeping requirements and ex- 
amination authority. Originally, all goods were examined and all re- 
quired records were provided to Customs at the time of entry. As 
merchandise descriptions and transactions became more complex, clas- 
sification and valuation laws changed and it became necessary for Cus- 
toms officers to review records other than the invoice to determine the 
correct Customs classification and value. The earliest laws allowing 
post-entry compulsory production of documents to, or examination by, 
Customs officers were primarily concerned with valuation issues. 

Section 8 of the Act of July 14, 1832 authorized appraisers to examine 
any person under oath on “any matter or thing which they may deem 
material in ascertaining the true value of any merchandise imported, 
and to require the production * * * of any letters, accounts, or invoices, in 
his possession relating to the same. * * *” Section 17, Act of August 30, 
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1842 (later codified as §§2922-2924, Revised Statutes) extended this ex- 
amination authority to collectors and naval officers, and expanded the 
statute to cover wholesale value as well as market value. If a person ne- 
glected or refused to appear, or refused to subscribe to the oath or pro- 
duce the required documents, he was subject to a monetary penalty and 
if the cited party was the owner, importer, or consignee, the Customs ap- 
praisal became final and conclusive. A person who wilfully gave false 
testimony was guilty of perjury and if he was the owner, importer or 
consignee, the goods were forfeited. There were additional criminal 
penalties for using false or fraudulent invoices to pass goods through 
Customs. 

By the Civil War, frauds on the revenue were so common that Con- 
gress enacted the Act of March 3, 1863 entitled “An act to prevent and 
punish frauds on the revenue, to provide for the more certain and speedy 
collections of claims in favor of the United States, and for other pur- 
poses,” which mandated certified triplicate invoices showing all 
charges. Section 7 of this act authorized the collector to obtain a judicial 
search warrant authorizing the search for, and seizure of, any invoices, 
books, or papers relating to actual or attempted frauds on the revenue. 
Wilful concealment or destruction of these records could result in crimi- 
nal sanctions. 

Section 5 of the Act of June 22, 1874, (now codified as 19 U.S.C. §535) 
authorized courts to order the compulsory production of books, in- 
voices and papers in civil proceedings under the revenue laws. If a de- 
fendant or claimant failed or refused to produce the demanded records, 
the government’s allegations were taken as confessed until the records’ 
absence was explained to the satisfaction of the court. 

In 1890, the Customs laws were amended to permit Customs officers 
to order the compulsory production and examination of records related 
to classification, as well as valuation. 

From 1890 and until 1978, the Customs laws (including sections 
509-511 of the Tariff Act of 1930, 19 U.S.C. §§1509-1511) authorized 
Customs officers to inspect an importer’s “books, papers, records, ac- 
counts documents, or correspondence pertaining to the value or classi- 
fication” of his imported merchandise. If the importer failed to permit 
the inspection, his importations could be prohibited and delivery with- 
held. If the refusal continued for a year, the merchandise could be sold at 
auction. In addition, Customs officers could issue citations for “any 
owner, consignee, agent, or other person” to appear before them and be 
examined under oath “upon any matter or thing which they * * * may 
deem material respecting any imported merchandise then under con- 
sideration or previously imported within one year, in ascertaining the 
classification or the value thereof, or the rate or amount of duty;” and 
they were authorized to “require the production of any letters, ac- 
counts, contracts, invoices or other documents relating to said mer- 
chandise” and to take testimony which could be used in subsequent 
court proceedings. If an individual refused to appear, declined to an- 
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swer, or refused to produce the demanded papers, relatively small mon- 
etary penalties could be imposed and the last official appraisal became 
final and conclusive. If false testimony was given the person was 
deemed guilty of perjury and his goods, or their value could be forfeited. 

As more laws creating import restrictions and prohibitions were en- 
acted, admissibility or compliance determinations (involving, to name 
a few, quotas, embargoes, and various provisions affecting health, safe- 
ty, the environment, or intellectual property rights) became more com- 
plex. As the volume of imports increased, fewer shipments were 
examined at the time of entry and more reliance was placed on post- 
entry review and audits to ensure the accuracy of information provided 
to Customs and compliance with the Customs laws. 

The Customs Procedural Reform Act of 1978 amended sections 
509-510 and added a new section 508 (19 U.S.C. 1508) which required 
an owner, importer, consignee, or agent thereof who imports, or who 
knowingly causes an importation of merchandise to “make, keep and 
render for examination and inspection such records (including state- 
ments, declarations, and other documents)” which pertain to the im- 
portation, or to the information contained in the documents required 
by the Tariff Act in connection with the entry of merchandise and “are 
normally kept in the ordinary course of business.” Under amended sec- 
tion 509 (19 U.S.C. §1509) review of the mandated records was not limit- 
ed to classification or value issues. Customs officers were given specific 
examination and administrative summons authority for inquiries or 
investigations conducted for the purpose of: 


* ascertaining the correctness of any entry, 

¢ determining the liability of any person for duties and taxes, 

¢ determining the liability of any person for fines, penalties, and 
forfeitures, or 

e for ensuring compliance with the laws of the United States 
administered by the Customs Service. 


The 1978 law also established special procedures for certain “third 
party recordkeepers” (customs brokers, accountants or attorneys who 
were not the party liable for duties and taxes) and expanded the con- 
tempt authority of district courts in summons enforcement proceed- 
ings. 

On December 8, 1993, the President signed into law the North Ameri- 
can Free Trade Agreement (NAFTA) Implementation Act (Pub. L. 
103-182). Sections 205 and 614-616 of this act amended many of the 
recordkeeping requirements contained in sections 508-510 (19 U.S.C. 
§§1508-1510) by: expanding the parties subject to recordkeeping re- 
quirements; including electronically generated or machine readable 
data in the definition of “records;” and granting the courts authority to 
impose monetary penalties in summons enforcement proceedings. 

Sections 614-616 are part of Title VI of the NAFTA Implementation 
Act which contained many provisions pertaining to Customs modern- 
ization and is commonly referred to as the Customs Modernization Act 
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or “Mod Act.” The Mod Act amended various provisions of the Customs 
laws to facilitate the entry process by granting to Customs the authority 
not to require the presentation of certain documentation or informa- 
tion at the time of entry. However, in exchange for not requiring the pre- 
sentation of documents at the time of entry, and in order to not 
jeopardize the ability of Customs to obtain records at a later date, sec- 
tion 615 of the Mod Act amended section 509 of the Tariff Act to set forth 
special recordkeeping and production requirements for certain entry 
records identified by Customs in the “(a)(1)(A) list” (named after the 
paragraph of section 509 which specifically refers to such records), in- 
cluding administrative penalties for the failure to maintain or produce 
such records when demanded by Customs. In order to implement these 
provisions and related provisions pertaining to regulatory audit proce- 
dures, Customs revised its implementing regulations (previously found 
in Part 162 of the Customs Regulations, 19 CFR Part 162) and issued 
them, after public comment, as new Part 163 (19 CFR Part 163). In 
addition, certain recordkeeping provisions contained in other parts 
were also revised. 

This informed compliance publication explains the revised record- 
keeping and related regulations. Every effort has been made to be as ac- 
curate as possible. However, in case of variances between this 
publication and the Customs Regulations, the Customs Regulations are 
controlling. All reference to “Parts” are to Parts of the Customs Regula- 
tions (CR) which is codified in title 19, Code of Federal Regulations (19 
CFR). 


II. RECORDKEEPING REQUIREMENTS 
A. WHAT ARE RECORDS? 


In Part 163, the term “records” means any information made or nor- 
mally kept in the ordinary course of business which pertains to the fol- 
lowing activities: 

e any importation, declaration or entry; 

e the transportation or storage of merchandise carried or held 
under bond into or from the customs territory of the United 
States; 
the filing of a drawback claim; 
the completion and signature of a NAFTA export Certificate of 
Origin pursuant to Part 181; 
the collection and payment of fees and taxes to Customs; 


any other activity required to be undertaken pursuant to laws 
or regulations administered by Customs. 


The term “records” includes any information required for the entry 
of merchandise (see discussion of the “(a)(1)(A)list” below) and other 
information pertaining to, or from which is derived, any information 
element set forth in a collection of information required by the Tariff 





U.S. CUSTOMS SERVICE 213 


Act of 1930, as amended, in connection with an activity described above. 
The term includes, but is not limited to: 

¢ statements, declarations, documents 

¢ electronically generated or machine readable data 

¢ electronically stored or transmitted information or data 

e books, papers, correspondence 

* accounts, financial accounting data 

¢ technical data 


computer programs necessary to retrieve information in a us- 
able form 


B. WHAT ARE ENTRY RECORDS AND THE “(a)(1)(A) List?” 

The term “entry records” refers to records (including data elements) 
required by law or regulation for the entry of merchandise. Prior to pas- 
sage of the Mod Act, these records were either attached to paper entry 
packages or electronically transmitted to Customs as part of the entry 
process. Although they were required by law or regulation, Customs of- 
ficers could, on occasion, waive presentation (but not retention) of 
these records at the time of entry. Some members of the importing com- 
munity mistakenly believed that entry records whose presentation at 
the time of entry was waived, no longer had to be maintained for post 
entry audits or investigations. 

The Mod Act clarified the matter by requiring Customs to compile a 
list of all the records required by law or regulation for the entry of mer- 
chandise and then publish the list. This list is commonly referred to as 
the “(a)(1)(A)” list because its compilation and publication are man- 
dated by section 509(a)(1)(A) of the Tariff Act (19 US.C. 
§1509(a)(1)(A)). If a record is on the “(a)(1)(A)list,” it is required to be 
maintained, and produced upon demand. Failure to maintain or pro- 
duce entry records may result in the imposition of substantial penalties 
and possible reliquidation of entries. (See discussion below) 

The “(a)(1)(A) list” does not create any new requirements. It is mere- 


ly a list of existing requirements. It is set forth as an appendix to Part 
163 and this publication. 


C. WHO IS SUBJECT TO RECORDKEEPING REQUIREMENTS? 
In general, the following persons are required to maintain records 
and make them available for examination by the Customs Service: 


¢ an owner, importer, consignee, importer of record, entry filer 
or other person who: 


¢ imports merchandise into the customs territory of the 
United States, 
files a drawback claim, 
transports or stores merchandise carried or held under 
bond, or 
knowingly cause the importation or transportation or 
storage of merchandise carried or held under bond into or 
from the customs territory of the United States; 
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an agent of any person described above; or 
a person whose activities require the filing of a declaration or 
entry, or both. 


However, a traveler who has physically cleared the Customs facility 
after making a baggage declaration or oral declaration upon arrival in 
the United States, is not required to maintain supporting records re- 
garding non-commercial merchandise acquired abroad which falls 
within the traveler’s personal exemptions or which is covered by a flat 
rate of duty. 

A person who orders merchandise from an importer in a domestic 
transaction knowingly causes merchandise to be imported (and thus is 
required to maintain and produce records) only if the person ordering 
the merchandise a) controls the terms and conditions of the importa- 
tion, or b) furnishes technical data, molds, equipment, other produc- 
tion assistance, material, components, or parts with knowledge that 
they will be used in the manufacture or production of the imported mer- 
chandise. 

Examples: A person who purchases an imported automobile from a 
dealer within the United States generally would not be subject to Cus- 
toms recordkeeping requirements. However, a transit authority which 
prepared detailed technical specifications from which imported subway 
cars were manufactured would be subject to the recordkeeping require- 
ments. 


In addition to the persons listed above who are subject to the general 
recordkeeping requirements in Part 163, the following persons are sub- 
ject to special recordkeeping requirements: 


* any person who completes and signs a Certificate of Origin for 
goods exported to Canada or Mexico pursuant to NAFTA must 
also maintain records in accordance with Part 181. 
customs brokers must also comply with the additional require- 
ments of Part 111. 


D. How LonG Must RECORDS BE KEPT? 


As a general rule, any record required to be made, kept and rendered 
for examination or inspection under Part 163 must be kept for 5 years 
from the date of entry (which includes a reconciliation), if the record re- 
lates to an entry, or 5 years from the date of the activity which required 


creation of the record. There are some exceptions to this general rule, 
however: 


¢ records relating to drawback claim must be retained until the 
third anniversary of the date of payment of the claim 
packing lists must be retained for a period of 60 calendar days 
from the end of the release or conditional release period, 
whichever is later, or, if demand for return to Customs custody 
(“redelivery”) has been issued, for a period of 60 calendar days 
either from the date the goods are redelivered or from the date 
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specified in the demand as the latest redelivery date if redeliv- 
ery has not taken place 

a consignee who is not the owner or purchaser and who ap- 
points a customs broker shall keep records pertaining to mer- 
chandise covered by an informal entry for 2 years from the 
date of the informal entry 

records pertaining to articles that are admitted free of duty 
and tax pursuant to 19 U.S.C. §1321(a)(2) and 19 CFR 
10.151-10.153 and carriers’ records pertaining to manifested 
cargo that is exempt from entry under the provisions of 19 
CFR shall be kept for 2 years from the date of entry or other 
activity which required creation of the record 

if another provision of the Customs Regulations sets forth a 
different retention period for a specific type of record, the oth- 
er provision controls. For example: 


10.137 sets forth a retention period of three years from liq- 
uidation for records of use or disposition for certain goods 
whose rate of duty is dependent upon actual use. 

181.12 requires that all supporting records relating to 
NAFTA Certificates of Origin for exports be maintained 
for five years from the date the certificate was signed. 


E. Must ORIGINAL RECORDS BE KEPT? 
Unless a recordkeeper has adopted alternative storage methods pur- 


suant to section 163.5, of the Customs Regulations, the recordkeeper 
must maintain the original records, whether paper or electronic. Even 
if proper alternative storage methods have been adopted, certain re- 
cords must be kept in their original format for a limited time, or may not 
be alternatively stored at all: 


except in the case of packing lists, entry records must be main- 
tained in their original format for a period of 120 calendar days 
from the end of the release or conditional release period, 
whichever is later, or, if demand for return to Customs custody 
(“redelivery”) has been issued, for a period of 120 calendar 
days either from the date the goods are redelivered or from the 
date specified in the demand as the latest redelivery date if re- 
delivery has not taken place; 

records required by other Federal agencies are subject to their 
record retention requirements. 


Whether records are kept in their original format or under an alter- 
native method of storage, they must be capable of being retrieved upon 
lawful request or demand by Customs. 


F. Wuat ARE THE REQUIREMENTS FOR 
ALTERNATIVE METHODS OF STORAGE? 


A recordkeeper may use an alternative storage method by providing 
advance written notification to the Director, Regulatory Audit Divi- 
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sion, U.S. Customs Service, 909 S.E. First Avenue, Miami, FL 33131. 
The notice must specify the storage method to be used and state that it 
complies with the standards set forth in section 163.5. Methods that are 
in compliance with generally accepted business standards will general- 
ly satisfy Customs requirements, provided that the method allows for 
retrieval of requested records within a reasonable time after the request 
and adequate safeguards are in place to prevent alteration, destruction 
or deterioration of the records. Common alternative methods include, 
but are not limited to, machine readable data, CD-ROM, and micro- 
fiche. If an alternative storage method covers records that pertain to 
goods under Customs seizure or detention or that relate to a matter that 
is currently the subject or an inquiry or investigation or administrative 
or court proceeding, the appropriate Customs office may instruct the 
person in writing that those records must be maintained as original re- 
cords and therefore may not be converted to an alternative format until 
specific written authorization is received from that office. Any such in- 
struction must describe the records with reasonable specificity but need 
not identify the underlying basis for the instruction and will not pre- 
clude application of the planned alternative storage method to other re- 
cords. 

In order to use an alternative storage method, a recordkeeper must 
meet the following standards: 


* operational and written procedures are in place to ensure that 
the imaging and/or other media storage process preserves the 
integrity, readability, and security of the information con- 
tained in the original records; 
the procedures must include a standardized retrieval process; 
vendor specifications/documentation and benchmark data 
must be available for Customs review; 
there must be an effective labeling, naming, filing, and index- 
ing system; 
internal testing of the system must be performed on a yearly 
basis; 
the recordkeeper must have the capability to make, and bear 
the cost of, hard-copy reproductions of alternatively stored re- 
cords required by Customs; 
the recordkeeper must keep one working copy and one back-up 
copy of the records in a secure location for the required record 
retention period; 
entry records must be maintained in their original formats for 
a period of 120 calendar days from the end of the release or con- 
ditional release period, whichever is later, or, if demand for re- 
turn to Customs custody (“redelivery”) has been issued, for a 
period of 120 calendar days either from the date the goods are 
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redelivered or from the date specified in the demand as the lat- 

est redelivery date if redelivery has not taken place. 

Customs must be notified in writing at least 30 calendar days 

before implementing any. change to the alternative storage 

procedures 

A failure to meet the requirements may result in the recordkeeper be- 
ing notified by Customs that alternative storage is not permitted. 
III. PRODUCTION, INSPECTION AND EXAMINATION 
A. PRODUCTION OF ENTRY (“(a)(1)(A)”) RECORDS 
Customs officers may require the production of entry records by any 

recordkeeper required to maintain such records, pursuant to written, 
oral or electronic notice, even if the entry records were required at the 
time of entry. An oral demand for entry records must be followed by a 
written or electronic request. The entry records must be produced with- 
in 30 calendar days of receipt of the demand or within any shorter peri- 
od prescribed by Customs when the records are required in connection 
with a determination of admissibility or release of the merchandise. Ifa 
recordkeeper encounters a problem in timely complying with the de- 
mand, he should notify Customs in writing or electronically, before the 
expiration of the production period, with a request for approval of a spe- 
cific additional time in which to produce the records . The recordkeeper 
must include an explanation for the inability to comply. Customs will 
promptly advise the requesting party either that the request is denied 


or that the additional time requested, or a shorter period deemed ap- 
propriate by Customs, is approved. A request for additional time does 
not preclude the imposition of penalties or other sanctions, but no such 
sanctions will be imposed if the request is approved and the records pro- 
duced before expiration the additional time granted by Customs. 


B. WHAT IF ENTRY RECORDS ARE NOT PRODUCED? 


If a recordkeeper fails to produce an entry record upon lawful de- 
mand, the consequences can be severe. 


¢ Ifthe failure is the result of a willful failure to maintain, store 
or retrieve a demanded record, Customs may assess an admin- 
istrative penalty for each release of merchandise, not to exceed 
$100,000 or an amount equal to 75% of the appraised value of 
the merchandise, whichever is less; or 
If the failure is the result of a negligent failure to maintain, 
store or retrieve a demanded record, Customs may assess an 
administrative penalty for each release of merchandise, not to 
exceed $10,000 or an amount equal to 40% of the appraised val- 
ue of the merchandise, whichever is less; and 
In addition, if the demanded record relates to eligibility for an 
HTSUS column 1 special rate of duty, the entry 


e if unliquidated, shall be liquidated at the HTSUS column 
1 general rate (or column 2 rate, if applicable); or 
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if liquidated within the 2-year period preceding the date of 
demand, shall be reliquidated at the HTSUS column 1 
general rate (or column 2 rate, if applicable) notwith- 
standing the time limits in 19 U.S.C. §1514 or §1520. 
Penalties cannot be assessed if the person who fails to comply with a 
lawful demand can show: 

e that the loss of the demanded record was the result of an act of 
God or other natural casualty or disaster beyond the fault of 
such person or his agent; 
on the basis of other evidence satisfactory to Customs, that the 
demand was substantially complied with; 
that the record demanded was presented to and retained by 
Customs at the time of entry, or pursuant to an earlier demand; 
or 
that he is a certified participant in the Recordkeeping Com- 
pliance Program (see below), that he is generally in com- 
pliance with the appropriate procedures and that the violation 
in question is his first violation and was non-willful. 

The penalties for failure to maintain or produce entry records are in 
addition to any other penalty except for: 

e Apenalty under 19 U.S.C. $1592 for a material omission of any 
information in the demanded record; or 

e Disciplinary action taken under 19 U.S.C. §1641. 


Penalties assessed for recordkeeping violations must take into ac- 
count the degree of compliance compared to the total number of im- 
portations, the nature of the demanded records and the recorkeeper’s 
cooperation. Any administrative penalty assessed under the record- 
keeping provisions may be remitted or mitigated pursuant to 19 U.S.C. 
§1618. 


C. GENERAL EXAMINATION AUTHORITY 

Customs officers may examine any relevant entry or other records if 
Customs initiates an inquiry, compliance assessment, audit or an inves- 
tigation for any of these purposes: 

* ascertaining the correctness of any entry; 

¢ determining the liability of any person for duties, taxes, and 
fees due or which may be due; 
determining the liability of any person for fines, penalties, and 
forfeitures; or 
for ensuring compliance with the laws of the United States 
administered or enforced by the Customs Service. 

These examinations occur during normal business hours, and to the 
extent possible, at mutually convenient times, after providing the per- 
son responsible for such records reasonable written, oral or electronic 
notice which describes the records to be examined with reasonable spec- 


ificity. In addition to, or in lieu of the examination notice, Customs may 
issue a summons (see below). 
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D. SUMMONS AUTHORITY 

During the course of any inquiry, compliance assessment, audit or in- 
vestigation for any of the purposes listed above in III. C, the Commis- 
sioner of Customs or designated officers (not below the rank of port 
director, field director of regulatory audit, or special agent in charge) 
may issue a Summons requiring a person to appear within a reasonable 
time before the appropriate Customs officer and produce records or give 
relevant testimony under oath, or both. 

The summons may be issued to any person who: 


¢ imported, or knowingly caused to be imported merchandise 
into the customs territory of the United States; 
exported merchandise, or knowingly caused merchandise to a 
NAFTA country; 
transported or stored merchandise that was or is carried or 
held under bond, or knowingly caused such transportation or 
storage; 
filed a declaration, entry, or drawback claim; 
is an officer, employee, or agent of any person identified above; 
has possession, custody or care of records relating to an activi- 
ty identified above; or 

e Customs otherwise may deem proper. 


If the summons compels the appearance of a person, it will state the 
name, title and phone number before whom the appearance is to take 


place, and the scheduled time and place (not to exceed 100 miles from 
where the summons is served) of the appearance. It will also state the 
name, address and phone number of the issuing officer. If the summons 
requires the production of records, it will also describe the records in 
question with reasonable specificity. 

Any Customs officer designated in the summons may serve it by per- 
sonal delivery to a natural person. A Customs officer may serve a corpo- 
ration, partnership or other unincorporated association subject to suit 
under a common name by delivery to an officer, managing or general 
agent, or an agent authorized by appointment or law to receive service 
of process. If Customs has to go to court to enforce the summons, the 
certificate of service signed by the person serving it is prima facie evi- 
dence of the facts it states. 


E. SUMMONS TO THIRD PARTY RECORDKEEPERS 


A third party recordkeeper is an attorney, an accountant, or a cus- 
toms broker other than a customs broker who is the importer of record. 
If a summons issued to a third party recordkeeper requires the produc- 
tion of, or the giving of testimony relating to, records pertaining to 
transactions of any other person identified in the description of records 
contained in the summons, notice of the summons generally must also 
be provided to the person so identified in the summons not less than 10 
business days before the date set in the summons for the production of 
records or giving of testimony. The notice shall include a copy of the 
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summons and 


1d information on how to stay (delay) compliance. The no- 

nay be served in the same manner as a summons, or by certified or 
registered mail to the last known address of the person entitled to 
notice. If notice is required, no examination of records may take place 


fore the date for records production fixed in the summons. 


liance with the summons may be stayed if the person receiving 

» gives written directions to the third party recordkeeper to not 

with the summons and sends a copy of those directions and a 

copy of the summons by registered or certified mail to the person sum- 
1oned and to the officer who issued the summons not later than the day 
before the day fixed in the summons for producing the records or giving 
the testimony. If a stay of compliance is properly issued by the person 
ntitled to notice, no examination of records may take place except with 


t of the person who stayed compliance or by order of a US. 


notice and stay procedures do not apply if: 


+h 


the summons is served on the person (or an officer or employee 
of the person) with respect to whose liability for duties, fees, 
and taxes the summons is issued 

the summons is issued to determine whether or not records of 
transactions of an identified person have been made or kept 
a US. district court determines upon petition by the issuing 
Customs officer that reasonable cause exists to believe that 
giving notice may lead to an attempt to 


conceal, destroy, or alter relevant records; 

e prevent the communication of information from other 
persons through intimidation, bribery or collusion; or 
flee to avoid prosecution, testifying, or production of re- 
cords 


F. SUMMONS ENFORCEMENT AND PENALTIES 

When a person does not comply with a Customs summons, the issuing 
officer may request the appropriate U.S. attorney to seek an order re- 
quiring compliance from the U.S. district court for the district in which 
the person is found, or resides, or is doing business. A person who is en- 
titled to notice of a third party summons may intervene. 

If the court agrees with the government, it will order the person who 
was served with the summons to comply with the summons. If a person 
fails to comply with the court’s order, he may be found to be in contempt 
and assessed a monetary penalty in addition to other court sanctions. 
As long as the person remains in contempt, the Commissioner of Cus- 
toms, with the approval of the Secretary of the Treasury, may prohibit 
importation of merchandise by that person, directly or indirectly, or for 
that person’s account; and may withhold delivery of merchandise im- 
ported by that person, directly or indirectly, or for that person’s 
account. If the person remains in contempt for more than one year after 
the Commissioner issues instructions withholding delivery, the mer- 
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chandise shall be considered abandoned and shall be sold at public auc- 
tion or otherwise disposed of in accordance with law. 


IV. RECORDKEEPING COMPLIANCE PROGRAM 


The Recordkeeping Compliance Program is a voluntary program es- 
tablished by law under which “certified” recordkeepers are eligible for 
alternatives to first time penalties for failing to maintain or produce 
entry records and may be entitled to greater mitigation of subsequent 
penalties for failing to maintain or produce entry records. 

Any person required to maintain and produce entry records may ap- 
ply for certification by filing an application, in accordance with the 
guidelines set forth in the Recordkeeping Compliance Handbook, with 
the Field Director, Regulatory Audit, U.S. Customs Service, 909 S.E. 
First Street, Suite 710, Miami, FL 33131. The Recordkeeping Com- 
pliance Handbook may be downloaded from the Customs Electronic 
Bulletin Board (see “Additional Information” in the back of this booklet 
for additional information on downloading procedures) or by writing to 
the Miami address given above. 

In order to be certified, an applicant must be in compliance with Cus- 
toms laws and regulations and meet the general recordkeeping require- 
ments or negotiate an alternative program with Customs tailored to the 
specific needs of the recordkeeper and Customs. In general, the appli- 
cant must be able to demonstrate that it: 


¢ understands the legal requirements for recordkeeping, includ- 
ing the nature of the records to be maintained and produced 
and the time periods relating thereto; 
has procedures in place to explain the recordkeeping require- 
ments to those employees who are involved in the preparation, 
maintenance and production of required records; 
has procedures in place regarding the preparation and mainte- 
nance of required records, and the production of such records 
to Customs; 
has designated a dependable individual or individuals to be re- 
sponsible for recordkeeping compliance and whose duties in- 
clude maintaining familiarity with Customs recordkeeping 
requirements; 
has a record maintenance procedure acceptable to Customs for 
original records or has adopted an acceptable alternative re- 
cords maintenance procedure in accordance with Part 163; 
has procedures for notifying Customs of variances from, or 
violations of, the Recordkeeping Compliance Program as well 
as procedures for taking corrective action when notified by 
Customs of violations or problems involving recordkeeping. 
-a “variance” is a deviation from the Recordkeeping Com- 
pliance Program agreement which does not involve a failure to 
maintain or produce records or a failure to meet the require- 
ments of the Program. 
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-a “violation” is a deviation from the Recordkeeping Com- 
pliance Program which involves the failure to maintain or pro- 
duce records or a failure to meet the requirements of the 
Program. 


If necessary, the application will be forwarded by the Miami office to 
other concerned field and Headquarters offices for coordination and 
consultation. Additional information or on-site visits may be required 
before final acceptance. If the application is accepted, the applicant will 
be notified of the acceptance by the field director of regulatory audit 
who will issue the certification with all applicable conditions stated. If 
the certification is denied, a written notice to that effect together with 
the reasons for denial and advice on filing an administrative appeal will 
be given. The appeal must be filed with the Director, Regulatory Audit 
Division, U.S. Customs Service, Washington, DC 20229 and must be re- 
ceived within 30 calendar days after issuance of the notice of denial. A 
decision on the appeal will generally be made within 30 calendar days 
after receipt. Customs may deny an application for certification for the 
following reasons: 


¢ the applicant fails to meet the requirements of 19 CFR 
163.12(b)(3); 

a circumstance involving the applicant arises which would jus- 
tify initiation of a certification removal action; or 

in the judgment of Customs, the applicant is not in compliance 
with Customs laws and regulations. 


If a certified recordkeeper fails to produce a demanded entry record 
for a specific release, or fails to provide information by acceptable alter- 
native means, Customs will issue a written warning notice in lieu of a 
penalty, provided that the recordkeeper is generally in compliance with 
the programs’s procedures and requirements and is not a repeat viola- 
tor, and provided that the violation was not willful. Willful or repeat 
violations can result penalties and in removal of certification under the 
program. The warning notice will: 


¢ state that the recordkeeper has violated the recordkeeping re- 
quirements; 
indicate the record or information which was demanded and 
not produced; and 
warn the recordkeeper that future failures to produce de- 
manded entry records or information may result in the imposi- 
tion of monetary penalties and removal from the Program. 


The recordkeeper will have to notify Customs of the corrective steps it 
has taken to prevent a recurrence of the violation. 

If Customs determines that a certified recordkeeper should be re- 
moved from the Recordkeeping Compliance Program, the office which 
issued the certification will serve the recordkeeper with a written notice 
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of removal informing the participant of the grounds for removal and its 
right to file an administrative appeal. The grounds for removal are: 
certification privilege was obtained through fraud or mistake 
of fact; 

the program participant no longer has a valid bond; 

the program participant fails on a recurring basis to provide 
entry records when demanded by Customs; 

the program participant willfully refuses to produce a de- 
manded or requested record; 

the program participant is no longer in compliance with the 
Customs laws and regulations, including the requirements set 
forth in 19 CFR 163.12(b)(3); or 

the program participant is convicted of a felony or has com- 
mitted acts which would constitute a misdemeanor or felony 
involving theft, smuggling, or any theft-connected crime. 
The removal is effective immediately in cases of willfulness on the part 
of the program participant or when required by public health, interest, 
or safety. In all other cases, the removal is effective when the participant 
receives the removal notice and either no timely appeal has been filed or 
all appeal procedures have been concluded by a decision upholding the 
removal action. An appeal must be received by the Director, Regulatory 
Audit Division, U.S. Customs Service, Washington, DC 20229, within 30 
calendar days after issuance of the notice of removal. A decision on the 


appeal will generally be issued within 30 calendar days after receipt of 
the appeal. 


V. COMPLIANCE ASSESSMENTS AND OTHER AUDITS 
A. COMPLIANCE ASSESSMENTS 


A “compliance assessment” is a type of importer audit performed by a 
Customs Compliance Assessment Team which uses various audit tech- 
niques, including statistical testing of import and financial transac- 
tions, to assess the importer’s compliance level in trade areas, to 
determine the adequacy of the importer’s internal controls over its cus- 
toms operations, and to determine if the importer’s compliance rates 
are at acceptable levels. 

Persons who are notified of compliance assessments are encouraged 
to obtain copies of the Compliance Assessment Team kit (CATKIT) 
from the Customs web-site or Customs Electronic Bulletin Board and 
conduct an in-house compliance assessment in advance of the Customs 
compliance assessment. If violations of the Customs laws are discov- 
ered, importers are encouraged to avail themselves of the Customs prior 
disclosure program to avoid potentially substantial penalties. Details of 
the prior disclosure program are contained in the CATKIT. 


B. REGULATORY AUDITS IN GENERAL 


A regulatory audit is a verification of information contained in re- 
cords required to be maintained and produced pursuant to the Customs 
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and related laws and regulations. (However, it does not include a quan- 
tity verification for a customs bonded warehouse or general purpose 
foreign trade zone or an inquiry.) The purpose of an audit is to deter- 
mine that information submitted or required is accurate, complete and 
in accordance with laws and regulations administered by Customs. The 
Mod Act codified many of the Customs Service’s administrative practic- 
es in the field of regulatory audits. Whether they conduct a compliance 
assessment or other audit, auditors will 
* provide notice, telephonically and in writing in advance of the 
compliance assessment or other audit work and with a reason- 
able estimate of the time required; 
inform the subject of the audit, in writing and before com- 
mencing the compliance assessment or other audit work, of his 
right to an entry conference at which time the objectives and 
audit requirements will be explained and an estimated ter- 
mination date set; 
provide further estimates of additional time needed if it be- 
comes apparent that it will be required; 
schedule a closing conference to explain the preliminary re- 
sults of the compliance assessment or other audit work upon 
completion of the on-site work; 
complete a formal written report within 90 calendar days fol- 
lowing the closing conference, unless the Director, Regulatory 
Audit Division at Customs Headquarters provides written no- 
tice and a reason for the delay together with an anticipated 
completion date; and 
after applying any exemption contained in 5 U.S.C. §552, send 
a copy of the formal written report to the person audited with- 
in 30 days following completion of the report. 


If the estimated or actual termination date passes without a closing 
conference, the subject of the compliance assessment or other audit 
work may petition the Director, Regulatory Audit Division, at Customs 
Headquarters for such a conference. However, if the Customs Service 
has commenced a formal investigation, the auditors need not provide a 
copy of the report, and the subject of the compliance assessment or oth- 
er audit work is not entitled to petition for a closing conference. 
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APPENDIX! 


LIisT OF RECORDS REQUIRED TO BE MAINTAINED AND PRODUCED 
PURSUANT TO 19 U.S.C. § 1509(a)(1)(A) THE “(a)(1)(A) List” 
RECORDS REQUIRED FOR THE ENTRY OF MERCHANDISE 

General Information: 

(1) Section 508 of the Tariff Act of 1930, as amended (19 U.S.C. 1508), 
sets forth the general record keeping requirements for Customs-related 
activities. Section 509 of the Tariff Act of 1930, as amended (19 U.S.C. 
1509) sets forth the procedures for the production and examination of 
those records (which includes, but is not limited to, any statement, dec- 
laration, document, or electronically generated or machine readable 
data). 

(2) Section 509(a)(1)(A) of the Tariff Act of 1930, as amended by title 
VI of Public Law 103-182, commonly referred to as the Customs Mod- 
ernization Act (19 U.S.C. 1509(a)(1)(A)), requires the production, with- 
in a reasonable time after demand by the Customs Service is made 
(taking into consideration the number, type and age of the item de- 
manded) if “such record is required by law or regulation for the entry of 
the merchandise (whether or not the Customs Service required its pre- 
sentation at the time of entry)”. Section 509(e) of the Tariff Act of 1930, 
as amended by Public Law 103-182 (19 U.S.C. 1509(e)) requires the 
Customs Service to identify and publish a list of the records and entry 
information that is required to be maintained and produced under sub- 
section (a)(1)(A) of section 509 (19 U.S.C. 1509(a)(1)(A)). This list is 
commonly referred to as “the (a)(1)(A) list.” 

(3) The Customs Service has tried to identify all the presently re- 
quired entry information or records on the following list. However, as 
automated programs and new procedures are introduced, these may 
change. In addition, errors and omissions to the list may be discovered 
upon further review by Customs officials or the trade. Pursuant to sec- 
tion 509(g), the failure to produce listed records or information upon 
reasonable demand may result in penalty action or liquidation or reliq- 
uidation at a higher rate than entered. A record keeping penalty may 
not be assessed if the listed information or records are transmitted to 
and retained by Customs. 

(4) Other recordkeeping requirements: The importing commu- 
nity and Customs officials are reminded that the (a)(1)(A) list only per- 
tains to records or information required for the entry of merchandise. An 
owner, importer, consignee, importer of record, entry filer, or other party 
who imports merchandise, files a drawback claim or transports or stores 
bonded merchandise, any agent of the foregoing, or any person whose ac- 
tivities require them to file a declaration or entry, is also required to 
make, keep and render for examination and inspection records (includ- 
ing, but not limited to, statements, declarations, documents and electron- 


1 The (a)(1)(A) list reprinted here is correct as of the date of publication. Readers should check for subsequent addi- 
tions or deletions. 
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ically generated or machine readable data) which pertain to any such 
activity or the information contained in the records required by the Tariff 
Act in connection with any such activity; and are normally kept in the or- 
dinary course of business. While these records are not subject to adminis- 
trative penalties, they are subject to examination and/or summons by 
Customs officers. Failure to comply could result in the imposition of sig- 
nificant judicially imposed penalties and denial of import privileges. 
(5) The following list does not replace entry requirements, but is 
merely provided for information and reference. In the case of the list 


conflicting with regulatory or statutory requirements, the latter will 
govern. 


LisT OF RECORDS AND INFORMATION 
REQUIRED FOR THE ENTRY OF MERCHANDISE 

The following records (which includes, but is not limited to, any state- 
ment, declaration, document, or electronically generated or machine 
readable data) are required by law or regulation for the entry of mer- 
chandise and are required to be maintained and produced to Customs 
upon reasonable demand (whether or not Customs required its presen- 
tation at the time of entry). Information may be submitted to Customs 
at time of entry in a Customs authorized electronic or paper format. Not 
every entry of merchandise requires all of the following information. 
Only those records or information applicable to the entry requirements 
for the merchandise in question will be required/mandatory. The list 
may be amended as Customs reviews its requirements and continues to 
implement the Customs Modernization Act. When a record or informa- 
tion is filed with and retained by Customs, the record is not subject to 
record keeping penalties, although the underlying backup or support- 
ing information from which it is obtained may also be subject to the gen- 
eral record retention regulations and examination or summons 
pursuant to 19 U.S.C. 1508 and 1509. 

(All references, unless otherwise indicated, are to the current edition 
of title 19, Code of Federal Regulations, as amended by subsequent Fed- 
eral Register documents.) 


I. General list or records required for most entries. Information 
shown with an asterisk (*) is usually on the appropriate form and filed 
with and retained by Customs: 


§§141.11-141.15 Evidence of right to make entry (airway bill/ bill of lading 
or *carrier certificate, etc.) when goods are imported 
on a common carrier. 


§141.19 *Declaration of entry (usually contained on the entry 
summary or warehouse entry) 


§141.32 Power of attorney (when required by regulations) 


§141.54 Consolidated shipments authority to make entry (if this 
procedure is utilized) 


Packing list (where appropriate) 
Bond information (except if §10.101 or §142.4(c) applies) 
Parts 4, 18, 122,123.... *Vessel, Vehicle or Air Manifest (filed by the carrier) 
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Il. The following records or information are required by 
§141.61 on Customs Form (CF) 3461 or CF 7533 or the regula- 
tions cited. Information shown with an asterisk (*) is contained on the 
appropriate form and/or otherwise filed with and retained by Customs: 


“Entry Number 
*Entry Type Code 
“Elected Entry Date 
“Port Code 

“Bond information 


*Broker/Importer Filer Number 


“Ultimate Consignee Name and Number/street address of 


premises to be delivered 

“Importer of Record Number 

*Country of Origin 

*IT/BL/AWB Number and Code 

*Arrival Date 

“Carrier Code 

*Voyage/Flight/Trip 

“Vessel Code/Name 

*Manufacturer ID Number (for AD/CVD must be actual 
mfr.) 

*Location of Goods-Code(s)/Name(s) 

*U.S. Port of Unlading 

“General Order Number (only when required by the reg- 
ulations) 

“Description of Merchandise 

*“HTSUSA Number 

*Manifest Quantity 

*Total Value 

“Signature of Applicant 


III. In addition to the information listed above, the following 
records or items of information are required by law and regu- 
lation for the entry of merchandise and are presently required 
to be produced by the importer of record at the time the Cus- 
toms Form 7501 is filed. 


$141.61 . 


*Entry Summary Date 

*Entry Date 

*Bond Number, Bond Type Code and Surety code 
*Ultimate Consignee Address 

*Importer of Record Name and Address 


*Exporting Country and Date Exported 

*I.T. (In-bond) Entry Date (for IT Entries only) 
*Mode of Transportation (MOT Code 
“Importing Carrier Name 

Conveyance Name/Number 

*Foreign Port of Lading 

*Import Date and Line Numbers 


*Reference Number 
*HTSUS Number 


*Identification number for merchandise subject to 
Anti-dumping or Countervailing duty order 
(ADA/CVD Case Number) 
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“Gross Weight 

*Manifest Quantity 

*Net Quantity in HTSUSA Units 

“Entered Value, Charges, and Relationship 

*Applicable HTSUSA Rate, ADA/CVD Rate, I.R.C. Rate, 
and/or Visa Number, Duty, I.R. Tax, and Fees (e.g 
HMF, MPF, Cotton) 

Non-Dutiable Charges 


*Signature of Declarant, Title, and Date 
“Textile Category Number 


Invoice information which includes—e.g., date, number. 
merchandise (commercial product) description, 
antities, values, unit price, trade terms, part, model, 
style, marks and numbers, name and address of foreign 
party responsible for invoicing, kind of currency 
rerms of Sale 
Shipping Quantities 
Shipping Units of Measurements 
Manifest Description of Goods 
Foreign Trade Zone Designation and Status Designation 
if applicable) 
Indication of Eligibility for Special Access Program 
(9802/GSP/CBD 
CF 5523 
Corrected Commercial! Invoice 
Packing List 
“Binding Ruling Identification Number (or a copy of the 
ruling) 
§10.102 Duty Free Entry Certificate (9808.00.30009 HTS 


§10.108 Lease Statement 


IV. Documents/records or information required for entry of 
special categories of merchandise (The listed documents or infor- 
mation is only required for merchandise entered (or required to be en- 
tered) in accordance with the provisions of the sections of 19 CFR (the 
Customs Regulations) listed). These are in addition to any documents 

records or information required by other agencies in their regulations for 
the entry of merchandise: 


CF 226 Information for vessel repairs, parts and equipment 
CF 3229 Origin certificate for insular possessions 
Shipper’s and importer’s declaration for insular 
possessions 
Part 10 2. ...... Documents required for entry of articles exported and re- 
turned: 
§§10.1-10.6 ........ Foreign shipper’s declaration or master’s certificate, 
Declaration for free entry by owner, importer or 
consignee 
Ud oa 55% 323 Certificate from foreign shipper for reusable containers 
PENN sno Sass Declaration of person performing alterations or repairs 
Declaration for non-conforming merchandise 
§10.9 Declaration of processing 
Declaration by assembler 
Endorsement by importer 
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' ; 
Documents require 
Bond 
Information re 


Lists for samples, profession 
Documents required for Ir 


fic 
ett 


Application, Bond or TIR « 


Note: additional 19 U.S.( 


iments required for exemp 


Request from head of agency 
HTSUS treatment 


t ; 
Vocuments required I 


cost of production 
De rations for nner fluxinge m 
Veciarations tor copper tiux 


Declaration of non-beverage ethy! 
Stipulation for government shij 


for government duty- 
2 -) et far x 
Report for re 


Requirements { 


Certificate from USIA for v al/auditory materials 


Declaration of actual use 
ai use) 
End Use Certificate 


§10 é he Documents, etc. required for entries of GSP merchandise 


GSP Declaration (plus supporting documentation 
10. Evidence of direct shipment 
10.175 ery Certificate of importer of crude petroleum 


PLO 5.4: Certificate of fresh, chilled or frozen beef 


8 
§ 
§ 
§ 


1¢ 
10.183 : , Civil aircraft parts/simulator documentation and 
tions 


2 
CBI declaration of origin (plus supporting information 


$§10.191-.198 . Documents, etc. required for entries of CBI merchandise 


BIOS 8 she Ache ewes Evidence of direct shipment 
t[§10.306 .......... Evidence of direct shipment for CFTA 
T[$10.307 ... . Documents, etc. required for entries under C. 
Certificate of origin of CF 353 
[tCFTA provisions are suspended while NAFTA remains in effect. See pc 
§12.6 European Community cheese affidavit 
Sie? 5. 82 HHS permit for milk or cream importation 
§12.11 . Notice of arrival for plant and plant products 


§12.17 ............. APHIS Permit animal viruses, serums and toxins 
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§133.21(b)(6) 


§§134.25, 134.36 .... 


3141.88 .... 
$141.89 .. 


§143.13 


HHS license for viruses, toxins, antitoxins, etc for treatment 
of man 

Notice of claimed investigational exemption for a new drug 

Necessary permits from APHIS, FWS & foreign government 
certificates when required by the applicable regulation 

Chop list, proforma invoice and release permit from HHS 

Certificate of match inspection and importer’s declaration 

Certificate of origin/declarations for goods made by forced 
labor, etc 

Shipper’s declaration, official certificate for seal and otter 
skins 

Motor vehicle declarations 

Boat declarations (CG-5096) and USCG exemption 

FDA form 2877 and required declarations for electronics 
products 

Declarations for switchblade knives 

Cultural property declarations, statements and certificates 
of origin 


Pre-Columbian monumental and architectural sculpture 
and murals 

Certificate of legal exportation 

Evidence of exemption 

Pesticides, etc. notice of arrival 

Toxic substances: TSCA statements 

Textiles & textile products 
Single country declaration 
Multiple country declaration 
VISA 

NAFTA textile requirements 


Province of first manufacture, export permit number and fee 
status of softwood lumber from Canada 


Declaration by importer of use of certain metal articles 
Re-Melting Certificate 


Carnets (serves as entry and bond document where applica- 
ble) 


Container certificate of approval 
Express consignments 
*Manifests with required information (filed by carrier) 


Acknowledgment of delivery for mailed items subject to quo- 
ta 


Consent from trademark or trade name holder to import 
otherwise restricted goods 


Certificate of marking; notice to repacker 
Computed value information 


Additional invoice information required for certain classes of 
merchandiseincluding, but not limited to: 

Textile Entries: Quota charge Statement, if applicable in- 
cluding Style Number, Article Number and Product 

Steel Entries Ordering specifications, including but not lim- 
ited to, all applicable industry standards and mill certifi- 
cates, including but not limited to, chemical composition. 

Documents required for appraisement entries: 


bills, statements of costs of production 
value declaration 
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§143.23 .. Informal entry: commercial invoice plus declaration 
§144.12 ............ Warehouse entry information 
$145.11 ............ Customs Declaration for Mail, Invoice 


$145.12 .... Mail entry information (CF 3419 is completed by Customs 
but formal entry may be required.) 


Part 148 Supporting documents for personal importations 
Part 151, subpart B.. Scale Weight 
Part 151, subpart B.. Sugar imports sampling/lab information (Chemical Analysis) 
Part 151, subpart C .. Petroleum imports sampling/lab information 
Out turn Report 24. to 25.—Reserved 
Part 151, subpart E.. Wool and Hair invoice information, additional documents 
Part 151, subpart F .. Cotton invoice information, additional documents 
§181.22 .... NAFTA Certificate of origin and supporting records 
19 U.S.C. 1356k Coffee Form O (currently suspended) 


Other Federal and State Agency Documents 
State and Local Government Records 


Other Federal Agency Records (See 19 CFR Part 12, 19 U.S.C. 1484, 
1499) 


Licenses, Authorizations, Permits 


Foreign Trade Zones 
$146.32 Supporting documents to CF 214 


ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the enure trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
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“trade friendly” with- 
in the importing and exporting community. The home page will post 
information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 


addition, the CEBB (see above) may be accessed through our Home 
Tb 
if 


timely 


Page 1e Customs Service does not charge the public for this service, 
ilthough you will need Internet access to use it. The Internet address 


for Customs home page is hitp://www.customs.ustreas.gov. 
Customs Regulations 


sulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


lhe current edition of Customs Res 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
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intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 1342 minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by acheck or money order drawn ona U.S. financial institution and 
made payable to U.S. Customs Service. 

Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 

= Fibers & Yarns 
Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 
Customs Valuation 
Textile & Apparel Rules of Origin 
Distinguishing Bolts from Screws 
Mushrooms 
Marble 
Peanuts 
Caviar 
Bona Fide Sales & Sales for Exportation 
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Caviar 

Granite 

Internal Combustion Piston Engines 

Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 

Classification of Festive Articles 

Tariff Classification 

Ribbons & Trimmings 

Footwear 

Agriculture Actual Use 

Reasonable Care 

Drawback 

Lamps, Lighting & Candle Holders 

ABC’s of Prior Disclosure 

Rules of Origin 

Records & Recordkeeping Requirements 
Check the Customs Electronic Bulletin Board and the Customs Home 

Page for more recent publications. 

Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
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specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOuR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Penalties Branch, International Trade Compliance Division, Office of 
Regulations and Rulings has prepared this publication on The ABC’s of Prior 
Disclosure, as part of a series of informed compliance publications advising the 
trade community of changes in Customs procedures as a result of the Mod Act. It 
is hoped that this material, together with seminars and increased access to Cus- 
toms rulings, will help the trade community in improving voluntary compliance 
with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, an importer may wish to obtainaruling under Customs Regulations, 
19CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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THE “ABC’S” OF PRIOR DISCLOSURE 
PURSUANT TO 19 U.S.C. §1592 
(SECTION 592, TARIFF ACT OF 1930, AS AMENDED) 


The following information is provided by the Customs Service to help 
you understand the “basics” of prior disclosure. Simply put, this provi- 
sion of law provides reduced penalties to parties who advise Customs of 
noncompliance with import laws and regulations—before Customs dis- 
covers and notifies the party of the noncompliance. In some cases, the 
penalty may be reduced to zero! Valid prior disclosures can save you 
time and money, but all parties (including Customs) must be aware of 
prior disclosure rules, and “play by the rules” in order to realize the 
benefits of this provision of law. The official policy of the Customs Ser- 
vice is to encourage the submission of valid prior disclosures! 

It is important to remember that this brochure only involves prior 
disclosures submitted pursuant to 19 U.S.C. §1592. 

We’ ve followed up the “who, what, why, where, when and how” seg- 
ments with a list of FAQ’S (frequently asked questions) involving prior 
disclosure—in addition, for those parties who have decided to submit a 
prior disclosure, there’s a checklist following the FAQ’s which may be 
helpful in completing the submission of the disclosure. Lastly, we’ve 
provided a copy of the Customs Regulations (19 CFR 162.74) govern- 
ing prior disclosure for your information. 


WHO May Svupmirt A PRIOR DISCLOSURE TO CUSTOMS? 
Answer: ANY party involved in the business of importing into the 
United States. This includes, but is not limited to, importers, accounts, 


Customs brokers, exporters, shippers, foreign suppliers/manufactur- 
ers, etc. 


WHAT Is A “PRIOR DISCLOSURE?” 


Answer: A valid prior disclosure is an admission of a violation of 19 
U.S.C. §1592. This section of law permits Customs to assess monetary 
penalties against parties who make material false statements, acts or 
omissions in connection with their importations—the material false 
statements, acts or omissions must result from the parties’ negligence, 
gross negligence or fraudulent conduct. Some typical examples of such 
violations include undervaluation, misdescription of merchandise, 
overvaluation, antidumping/countervailing duty order evasion or im- 
proper country of origin declarations or markings. 

This same section of law (19 U.S.C. §1592) also provides for “prior dis- 
closure” (19 U.S.C. §1592(c)(4)). Parties are not required to make a 
prior disclosure. They ELECT to submit the disclosure. If a party elects 
to make a complete “disclosure” of such a violation—vefore or without 
knowledge of a formal Custom investigation of the violation—the party 
receives reduced penalties * * * and the penalty is “zero” if the importa- 
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tions involve unliquidated (i.e., “open” ) Customs entries and no fraud is 
involved. If the entries are liquidated (i.e., “closed or finalized”) and no 
fraud is involved, the penalty is the interest on the loss of duties. If a 
fraudulent violation is disclosed, the penalty is reduced from the nor- 
mal assessment of the domestic value of the goods to 1 times the duty 
loss—or if the violation involves no duty loss—the penalty is reduced to 
10 per cent of the dutiable value of the merchandise. 

Of course, in all cases involving liquidated entries and duty loss viola- 
tions, you must tender this duty loss to Customs (see “WHEN” below 
regarding the timing of this tender). Customs will notify you later about 
the validity of your disclosure. 

The specific rules governing the prior disclosure provision are set 
forth in the Customs Regulations at 19 CFR 162.74. These regulatory 
provisions are provided below for your information. By following these 
rules carefully, you can avoid common mistakes if you elect to submit a 
prior disclosure 

Also, it is important to remember that Customs treats valid prior dis- 
closures as admissions of violations of law (i.e. 19 U.S.C. §1592). As a re- 
sult, Customs creates and maintains a record of the party’s violation. 


WHY SHOULD I ELECT TO MAKE A “PRIOR DISCLOSURE?” 


Answer: The obvious reason to submit the prior disclosure is the 
benefit of reduced penalties. In some cases, parties have saved millions 
of dollars in potential penalties by submitting valid prior disclosures 
* * * but there are other benefits which often accrue to the disclosing 
party. By conducting periodic “self-assessment” of your importing ac- 
tivities and availing yourself of this provision of law may permit you to 
detect and correct errors, as well as ensure future compliance with Cus- 
toms laws and regulations. Additional time and money savings often 
materialize in the form of reduced legal expenses and/or the elimination 
of lengthy Customs penalty proceedings. Of course, the Government 
benefits as well—by eliminating or reducing expenditures of valuable 
investigative resources and manpower. 


WHEN SHOULD I SUBMIT A PRIOR DISCLOSURE TO CUSTOMS? 


Answer: This involves a judgment call which depends on your partic- 
ular circumstances. As a general rule, if you can identify the specific im- 
port transactions which violate 19 USC 1592, and you wish to submit a 
prior disclosure, you should do so as soon as possible. Certain factors 
may exist which will influence your decision * * * obviously, if Customs 
already has contacted you regarding the violation, you may decide to 
forego disclosure (but see FAQ’s below concerning the availability in 
such cases for extraordinary relief!). Another factor which may influ- 
ence your decision to submit the disclosure could be that you have not 
yet assembled all the correct information involving the transactions 
which are in violation of 19 USC 1592. In this case, the Customs regula- 
tions afford you 30 days to assemble this information and you can ask 
for extensions of time to assemble this information. 
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Customs officers frequently are asked about the appropriate time to 
submit duties that are due involving the disclosed violation. Customs 
regulations spell out that you should submit any duty loss involving liq- 
uidated entries covered by your disclosure at the time you submit the 
disclosure * * * but if you are not sure of the duty loss, you may wish to 
wait until Customs notifies you of its calculation. If you choose this lat- 
ter option, you must pay the amount stated by Customs within 30 days 
of Customs notification. We note that the Regulations do provide for 
limited Customs Headquarters Review of local Customs duty loss cal- 
culations, but Parties who qualify for this limited review still must de- 
posit the loss determined by local Customs to obtain such review. 


WHERE Do I Susmit A PriIoR DISCLOSURE? 

Answer: You may submit a prior disclosure to any Customs officer at 
the port of entry where the disclosed violation occurred. If violations oc- 
curred at a number of ports, you should list all of the concerned ports in 
the disclosure and, although not required, it is a good idea to submit a 
copy of the disclosure to Customs officers at each of the concerned ports. 
By doing this, Customs will be able to consolidate handling the multi- 
port disclosure at a single port. 


HOW Does CusToMs DECIDE IF THE 
PRIOR DISCLOSURE I SUBMIT IS VALID? 
Answer: The first thing Customs does is make sure that you have dis- 
closed the circumstances of the violation in accordance with the regula- 


tions (see 19 CFR 162.74(b) below). An incomplete disclosure of the 
circumstances of the violation is the most common error associated 
with prior disclosure—yet is easily avoidable by following the regula- 
tion’s requirements. Once Customs decides that you have disclosed the 
circumstances of the violation, the agency then checks to see that no 
open formal Customs investigation of the disclosed violation exists * * * 
and verifies the accuracy of the information you submitted. If no open 
formal investigation exists, or Customs determines you have no know!- 
edge of an open investigation, Customs will notify you that your disclo- 
sure is valid—assuming, of course, that the information you provided is 
verified as accurate. 


FAQ’S (FREQUENTLY ASKED QUESTIONS) 
1. Who in Customs decides whether my prior disclosure is valid? 
Answer: The Fines, Penalties and Forfeitures Officer responsible for 
the port of entry where the admitted violation took place will decide 
whether the prior disclosure is valid (see 19 CFR 162.74(a)(2)). 


2. I’ve never been contacted by a Customs officer regarding the viola- 
tion I wish to disclose. Does that mean I qualify for prior disclosure 
benefits if I fully disclose the circumstances of the violation and tender 
any duty loss associated with the violation? 

Answer: Ordinarily in such cases where there has been no Customs 
contact, you will receive prior disclosure benefits—but you should real- 
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ize that Customs may have commenced a formal investigation of what 
you wish to disclose before you have submitted the disclosure. In all 
cases, before submitting the disclosure, you should review 19 CFR 
162.74 to assure yourself that none of the events listed there has taken 
place. These events can give rise to a presumption that you had knowl- 
edge of the commencement of a formal Customs investigation. The law 
is rather specific here—the disclosing party has the burden of demon- 
strating lack of knowledge of a commenced formal investigation! 


3. I have reviewed my import transactions and have discovered a mis- 
take on my entry documents relating to the value of the merchandise. 
Although the value I reported was too low, I haven’t been contacted by 
Customs and know that this was not an intentional error. Should I sub- 
mit a prior disclosure? 

Answer: Probably so. You have to decide whether your false state- 
ment as to the value occurred through negligent, grossly negligent or 
fraudulent conduct. If you submit the disclosure and Customs deter- 
mines that no violation took place, there are no penalty consequences 
under 19 USC 1592—and therefore, no record of the disclosure is made. 
On the other hand, if you submit the disclosure and Customs deter- 
mines that a 19 USC 1592 violation did occur, you will be granted disclo- 
sure treatment for that violation—assuming of course that you fully 
disclosed the circumstances before or without knowledge of the com- 
mencement of a formal investigation of what was disclosed. 


4. How do I fully “disclose the circumstances” of a violation? 


Answer: Just follow the requirements set forth below in 19 CFR 
162.74(b). These four rather straightforward requirements involve the 
“specifics” of the import transactions involved (e.g., merchandise, 
violation details, Customs entries involved, etc.) and the correct infor- 
mation which should have been provided to Customs. 


5. I’ve discovered certain undeclared importation costs which Customs 
may consider dutiable. Do the prior disclosure rules permit me to ob- 
tain a Customs decision or review on the dutiability issue before I sub- 
mit the disclosure or tender any duties which might be due? 

Answer: First, it’s important to remember that the importer is re- 
sponsible for the truth and accuracy of the information submitted to 
Customs—including all dutiable elements of the transaction. If you 
have determined that required costs have not been reported to Cus- 
toms, we recommend that you consider submitting the prior disclosure. 
You will be notified by Customs whether any duty tender you submitted 
was insufficient—and given an opportunity to increase your tender to 
the amount requested by Customs. In cases where Customs determines 
the duty loss exceeds $100,000, you may be eligible for a Customs Head- 
quarters review of the duty calculation prior to the decision on the va- 
lidity of the disclosure, but such appeals require the deposit of the 
disputed amount, are limited in scope, and the Headquarters decision is 
final. In all other cases, if Customs denies the validity of the disclosure 
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because you failed to tender the correct loss of duties (i.e., failed to ac- 
knowledge the dutiability of certain costs), you will be able to challenge 
such determinations if a subsequent penalty proceeding occurs. 

6. Must I submit my disclosure in writing? 

Answer: No—but it certainly is recommended that you do so. By sub- 
mitting the disclosure in writing, you avoid some obvious pro- 
blems—the scope and details of the disclosure are “on paper” and the 
credibility of conversations does not become an issue. Also, although 
you may make an oral disclosure, it must be followed up in writing with- 
in 10 days of your oral communication to a Customs officer. The prob- 
lems associated with “oral disclosures” become glaring in those cases 
involving hundreds of import transactions—particularly where differ- 
ent types of merchandise are involved! 


7. How far back in time should I go in reviewing my transactions and 
deciding the scope of my prior disclosure? 

Answer: This is a very common problem with disclosures. First and 
foremost, it is essential to remember that you determine the scope of the 
disclosure. For example, if you make a valid disclosure of 1995 viola- 
tions and Customs, during its disclosure verification proceedings dis- 
covers violations in 1994, you only get disclosure treatment for the 1995 
violations. A good rule of thumb to follow in defining the scope of your 
disclosure is to cover those violations not barred by the statute of limita- 
tions—i.e., five years from the date of discovery for fraud, and five years 


from the date of occurrence for those violations involving gross negli- 
gence or negligence violations. It should also be remembered that the 
“scope” issue affects Customs as well—for example, if Customs has an 
open investigation involving alleged false country of origin covering 
only your 1996 widget imports, you may be able to obtain disclosure 
treatment for violations you disclose which occurred before 1996! 


8. What is a “formal investigation” and how does it affect prior disclo- 
sure? 

Answer: The law provides that when any Customs officer has reason 
to believe that a possibility of a violation of 19 U.S.C. §1592 has taken 
place, and the Customs officer records such belief in writing, a formal 
investigation has commenced (see 19 CFR 196.74(g) below for complete 
definition). If you submit a clearly labeled prior disclosure and Customs 
later denies disclosure treatment on the basis that Customs had com- 
menced a formal investigation of what you disclosed, Customs is re- 
quired to provide you with notice of the written commencement in a 
subsequent penalty proceeding. Remember however, that if you can 
demonstrate that you had no knowledge of the commencement at the 


time of your disclosure, you may still be afforded disclosure benefits (see 
19 CFR 162.74(i) below). 


9. I know that Customs has commenced a formal investigation of my 
1995 imports involving undeclared royalties I paid my supplier. May I 
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get disclosure benefits if I disclose merchandise misdescription involv- 
ing the same shipments? 

Answer: Yes, provided Customs investigation only related to the roy- 
alty violations, and you fully disclose the circumstances of the viola- 
tions involving misdescription (including tendering any loss of duties). 
Put another way—You may obtain disclosure benefits for additional 
violations not covered by the scope of Customs investigation. 


1 


10. If I submit a valid prior disclosure of a violation of 19 U.S.C. §1592, 
can I be criminally prosecuted based on the information I disclose? 
Answer: If you submit a disclosure containing information which 
gives Customs reason to believe that a criminal violation has occurred, 
Customs legally is obligated to refer that information to the appropri- 
ate U.S. Attorney’s office. The U.S. Attorney’s office then is responsible 
for making a decision whether to prosecute the alleged criminal viola- 
tion. Generally speaking, in Customs experience, a validly disclosed 
non-fraudulent violation rarely is prosecuted—it should be reiterated 
however, that the U.S. Attorney’s Office makes the decision on prosecu- 
tion. 


11. I have been notified that a Customs Compliance Assessment Team 
(“CAT”) will be conducting a review of my 1996 widget importations in 
18 months. What should I do before the team arrives? 

Answer: It is recommended that you utilize this 18 month period to 
conduct a self-assessment of your importations. By doing so, if you dis- 
cover potential violations of 19 U.S.C. §1592, you may obtain prior dis- 
closure benefits if you fully disclose the circumstances of the violations 
before the CAT team arrives. 


12. Doesn’t the fact that Customs may commence a formal investigation 
of a potential violation—and possibly preclude prior disclosure “chill” 
or inhibit a free and frank exchange of information between importers 
and Customs officials? 

Answer: There is no simple answer to this question. On the one hand, 
Customs is a law enforcement agency and is required to follow the law 
when it has reason to believe that a violation has occurred. On the other 
hand, Customs encourages facilitation of lawful international com- 
merce. Striking a balance between these objectives requires both Cus- 
toms and the trade to exercise “shared responsibilities” (one of the 
principal tenets of the Customs Modernization Act). For example, an 
importer is responsible for using “reasonable care” with respect to its 
importations. 

If you’re an importer and have used reasonable care with regard to 
your imports, you shouldn’t feel constrained to discuss your importa- 
tions with Customs—the importer who uses reasonable care is not cul- 
pable—and therefore does not violate 19 U.S.C. §1592. Such is often the 
case where, for example, a Customs import specialist, inspector or audi- 
tor merely asks you details about your merchandise. The questions 
alone do not constitute a “commenced investigation.” Of course, it is 
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true that if you provide information to the Customs officer which would 
cause that officer to believe you have committed a violation of 19 U.S.C. 
§1592 (i.e., that you did not act with “reasonable care”) the officer may, 
in fact commence a formal investigation. 

An important point to remember about prior disclosure is that it is 
rooted in fairness—to both the Government and the trade community. 
For example, if a party submits a valid prior disclosure, the party re- 
ceives the significantly reduced penalty benefits the law provides. On 
the other hand, where there is no prior disclosure and Customs discov- 
ers the violation (and the violator has knowledge of a commenced inves- 
tigation) disclosure treatment is not afforded the violator. This is 
another reason why Customs has adopted a policy which “encourages” 
the submission of valid prior disclosures. 


13. How am I notified by Customs that my prior disclosure is valid? 
Answer: Customs will notify you by means of a 19 U.S.C. §1592 prepe- 
nalty notice and set forth the reduced penalty treatment in its notice. 
The notice will provide instructions regarding payment of any reduced 
penalty, and also serves as the Customs record of the disclosed violation. 


14. Should I make a prior disclosure of my Customs violations if I know 
that such violations are under formal Customs investigation? 

Answer: Again, this is ajudgment call which you must make based on 
your particular circumstances. Some parties choose to disclose circum- 
stances of the violations in cases where they have knowledge of the com- 


mencement of a formal investigation of such violations in order to 
obtain “extraordinary relief” in subsequent Customs 19 U.S.C. $1592 
penalty proceedings. In such cases, by providing the details of the viola- 
tion to Customs and by exhibiting extraordinary cooperation, the party 
may obtain “mitigation” in the form of significantly reduced penal- 
ties—even though they do not qualify for prior disclosure treatment! In 
some cases, the mitigation may be close to the amount afforded a party 
who makes a valid prior disclosure. Further details regarding such ex- 
traordinary relief may be found in Appendix B to Part 171 of the Cus- 
toms Regulations. 


PRIOR DISCLOSURE CHECKLIST (19 U.S.C. §1592) 


The following checklist may prove helpful to you if you have made the 
decision to submit a prior disclosure to Customs. Answering all of the 
questions below may assist you in completing your prior disclosure sub- 
mission. 

1. Is your prior disclosure addressed to the Commissioner of Customs 
and does your submission indicate your name, address and telephone 
number? (Note: Although addressed to the Commissioner, the submis- 
sion must list all of the concerned ports of entry.) 

2. Have you identified the class or kind of merchandise involved in the 
disclosed violation? 

3. Have you identified the importation included in the disclosure by 
Customs entry number, or by indicating each concerned Customs port 
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and the approximate dates of entry? (Reminder: The disclosing 
efines the “scope” of the prior disclosure. ) 
ave you provided the specific material false statements, omis- 
sions or acts involved in the disclosed violation and how and when they 
occurred? 

5. Have you provided the true and accuré ate » information or data 
which should have been provided in the entry? (NOTE: In this regard, 
remember to specify that you w ce provide any unknown information or 
data within 30 days of your initial disclosure if it is not available at the 
time of your initial foie. you can also ask the concerned Fines, 
Penalties and Forfeitures Officer for extensions of this 30 day period.) 

6 — you calculated any loss of duty involving liquidated entries 
covered by the prior d lisclosure? | NOTE: This amount includes all du- 
ties, taxes and user fees.) And, if so, have you prepared a check in the 
amount of the duty loss made payable to the U.S. Customs Service to 
submit-along with your prior disclosure? 

Have you identified all of the Customs ports where the disclosed 
vig yns occurred? (Remember that the submission must list all the 
concerned ports of entry.) 

8. If you are mailing the prior disclosure, have you considered sending 
it registered or return receipt requested so that the time of disclosure is 
the date of mailing? (Reminder: Failure to mail the disclosure in this 
manner will mean that the time of the disclosure will be considered the 
date of receipt by Customs.) 


NEw CUSTOMS REGULATIONS ON PRIOR DISCLOSURE 
REVISED 19 CFR 162.74, 63 FED. REG. 29126 
(PUBLISHED IN THE FEDERAL REGISTER ON 
May 28, 1998, EFFECTIVE JUNE 29, 1998) 


162.74 Prior Disclosure 


(a) In general.- —(1) Aprior disclosure is made if the person concerned 
discloses the circumstances of a violation (as defined in par agraph ( (b) of 
this section) of 19 U.S.C. 1592 or 19 U.S.C. 1593a, either orally or in writ- 
ing to a Customs officer before, or without knowledge of, the commence- 
ment of a formal investigation of that violation, and makes a tender of 
any actual loss of duties in accordance with paragraph (c) of this sec- 
tion. A Customs officer who receives such a tender in connection with a 
prior disclosure shall ensure that the tender is deposited with the con- 
cerned local Customs entry officer. 

(2) A person shall be accorded the full benefits of prior disclosure 
treatment if that person provides information orally or in writing to 
Customs with respect to a violation of 19 U.S.C. 1592 or 19 U.S.C. 1593a 
if the concerned Fines, Penalties and Forfeitures Officer is satisfied the 
information was provided before, or without knowledge of, the com- 
mencement of a formal investigation, and the information provided in- 
cludes substantially the information specified in paragraph (b) of this 
section. In the case of an oral disclosure, the disclosing party shall con- 
firm the oral disclosure by providing a written record of the informa- 
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tion conveyed to Customs in the oral disclosure to the concerned Fines, 
Penalties and Forfeitures Officer within 10 days of the date of the oral 
disclosure. The concerned Fines Penalties and Forfeiture Officer may, 
upon request of the disclosing party which establishes a showing of good 
cause, waive the oral disclosure written confirmation requirement. 
Failure to provide the written confirmation of the oral disclosure or ob- 
tain a waiver of the requirement may result in denial of the oral prior 
disclosure. 


(b) Disclosure of the circumstances of a violation. The term “discloses 
the circumstances of a violation” means the act of providing to Customs 
a statement orally or in writing that: 

(1) Identifies the class or kind of merchandise involved in the viola- 


Identifies the importation or drawback claim included in the dis- 
closure by entry number, drawback claim number, or by indicating each 
concerned Customs port of entry and the approximate dates of entry or 
dates of drawback claims; 

(3) Specifies the material false statements, omissions or acts includ- 

ing an explanation as to how and when they occur red; and 

(4) Sets forth, to the best of the disclosing party’s knowledge, the true 
and accurate information or data that should have been prov vided i in the 
entry or drawback claim documents, and states that the disclosing 
party will provide any information or data unknown at the time of dis- 
closure within 30 days of the initial disclosure date. Extensions of the 
30-day period may be requested by the disclosing party from the con- 
cerned Fines, Penalties and Forfeitures Officer to enable the party to 
obtain the information or data. 

(c) Tender of actual loss of duties. A person who discloses the circum- 
stances of the violation shall tender any actual loss of duties. The dis- 
closing party may choose to make the tender either at the time of the 
claimed prior disclosure, or within 30 days after Customs notifies the 
person in writing of his or her calculation of the actual loss of duties. 
The Fines, Penalties and Forfeitures Officer may extend the 30 day pe- 
riod if there is good cause to do so. The disclosing party may request that 
the basis for deter mining Customs asserted actual duty loss be reviewed 
by Headquarters, provided that the actual duty loss demanded by Cus- 
toms exceeds $100,000, and is deposited with Customs, greater than one 
year remains under the statute of limitations involving the shipments 
covered by the claimed disclosure, and the disclosing party has complied 
with all other prior disclosure regulatory provisions. A grant of review 
is within the discretion of Customs Headquarters i in consultation with 
the appropriate field office, and such Headquarters review shall be lim- 
ited to determining issues of correct tariff classification, correct rate of 
duty, elements of dutiable value and correct application of any special 
rules (GSP CBI, HTS 9802, etc.). The concerned Fines, Penalties and 
Forfeitures Officer shall forward appropriate review requests to the 
Chief, Penalties Branch, Customs Headquarters, Office of Regulations 
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and Rulings. After Headquarters renders its decision, the concerned 
Fines, Penalties and Forfeitures Officer will be notified and the con- 
cerned Customs port will recalculate the loss, if necessary, and notify 
the disclosing party of any actual duty loss increases. Any increases 
must be deposited within 30 days, unless the local Customs office autho- 
rizes a longer period. Any reductions of the Customs calculated actual 
loss of duty shall be refunded to the disclosing party. Such Headquarters 
review decisions are final and not subject to appeal. Further, disclosing 
parties requesting and obtaining such a review waive their right to con- 
test either administratively or judicially the actual loss of duties finally 
calculated by Customs under this procedure. Failure to tender the actu- 
al loss of duties finally calculated by Customs shall result in denial of the 
prior disclosure. 

(d) Effective time and date of prior disclosure.—(1) If the documents 
that provide the disclosing information are sent by registered or certi- 
fied mail, return-receipt requested, and are received by Customs, the 
disclosure shall be deemed to have been made at the time of mailing. 

(2) If the documents are sent by other methods, including in-person 
delivery, the disclosure shall be deemed to have been made at the time of 
receipt by Customs. If the documents are delivered in person, the per- 
son delivering the documents will, upon request, be furnished a receipt 
from Customs, stating the time and date of receipt. 

(3) The provision of information that is not in writing but that quali- 
fies for prior disclosure treatment pursuant to paragraph (a)(2) of this 
section shall be deemed to have occurred at the time that Customs was 
provided with information that substantially complies with the re- 
quirements set forth in paragraph (b) of this section. 

(e) Addressing and filing prior disclosure.—(1) A written prior dis- 
closure should be addressed to the Commissioner of Customs, have con- 
spicuously printed on the face of the envelope the words “prior 
disclosure,” and be presented to a Customs officer at the Customs port 
of entry of the disclosed violation. 

(2) In the case of a prior disclosure involving violations at multiple 
ports of entry, the disclosing party may orally disclose or provide copies 
of the disclosure to all concerned Fines, Penalties and Forfeitures Offi- 
cers. In accordance with internal Customs procedures, the officers will 
then seek consolidation of the disposition and handling of the disclo- 
sure. In the event that the claimed “multi-port” disclosure is made to a 
Customs officer other than the concerned Fines, Penalties and Forfei- 
tures Officer, the disclosing party must identify all ports involved to en- 
able the concerned Customs officer to refer the disclosure to the 
concerned Fines, Penalties and Forfeitures Officer for consolidation of 
the proceedings. 

(f) Verification of disclosure. Upon receipt of a prior disclosure, the 
Customs officer shall notify Customs Office of Investigations of the dis- 
closure. In the event the claimed prior disclosure is made to a Customs 
officer other than the concerned Fines, Penalties and Forfeitures Offi- 
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cer, it is incumbent upon the Customs officer to provide a copy of the dis- 
closure to the concerned Fines Penalties and Forfeitures Officer. The 
disclosing party may request, in the oral or written prior disclosure, 
that the concerned Fines, Penalties and Forfeitures Officer request that 
the Office of Investigations withhold the initiation of disclosure verifi- 
cation proceedings until after the party has provided the information or 
data within the time limits specified in paragraph (b)(4) of this section. 
It is within the discretion of the concerned Fines, Penalties and Forfei- 
tures Officer to grant or deny such requests. 

(g) Commencement of a formal investigation. A formal investigation 
of a violation is considered to be commenced with regard to the disclos- 
ing party on the date recorded in writing by the Customs Service as the 
date on which facts and circumstances were discovered or information 
was received that caused the Customs Service to believe that a possibil- 
ity of a violation existed. In the event that a party affirmatively asserts a 
prior disclosure (i.e., identified or labeled as a prior disclosure) and is 
denied prior disclosure treatment on the basis that Customs had com- 
menced a formal investigation of the disclosed violation, and Customs 
initiates a penalty action against the disclosing party involving the dis- 
closed violation, a copy of a “writing” evidencing the commencement of 
a formal investigation of the disclosed violation shall be attached to any 
required prepenalty notice issued to the disclosing party pursuant to 19 
U.S.C. 1592 or 19 U.S.C. 1593a. 


h) Scope of the disclosure and expansion of a forn investigation. A 


tai 


formal investigation is deemed to have commenced as to additional 


violations not included or specified by the disclosing party in the party’s 
original prior disclosure on the date recorded in writing by the Customs 
Service as the date on which facts and circumstances were discovered or 
information was received that caused the Customs Service to believe 
that a possibility of such additional violations existed. Additional viola- 
tions not disclosed or covered within the scope of the party’s prior dis- 
closure that are discovered by Customs as a result of an investigation 
and/or verification of the prior disclosure shall not be entitled to treat- 
ment under the prior disclosure provisions 
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disclosing party who claims lack of knowledge of the commencement of 
a formal investigation has the burden to prove that lack of knowledge. A 
person shall be presumed to have had knowledge of the commencement 
of a formal investigation of a violation if before the claimed prior disclo- 
sure of the violation a formal investigation has been commenced and: 

i) Customs, having reasonable cause to believe that there has been a 
violation of 19 U.S.C. 1592 or 19 U.S.C. 1593a, so informed the person of 
the type of or circumstances of the disclosed violation; or 

(ii) A Customs Special Agent, having properly identified himself or 
herself and the nature of his or her inquiry, had, either orally or in writ- 
ing, made an inquiry of the person concerning the type of or circum- 
stances of the disclosed violation; or 
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(iii) A Customs Special Agent, having properly identified himself or 
herself and the nature of his or her inquiry, requested specific books 
and/or records of the person relating to the disclosed violation; or 

(iv) Customs issues a prepenalty or penalty notice to the disclosing 
party pursuant to 19 U.S.C. 1592 or 19 U.S.C. 1593a relating to the type 
of or circumstances of the disclosed violation; or 

(v) The merchandise that is the subject of the disclosure was seized; or 

(vi) In the case of violations involving merchandise accompanying 
persons entering the United States or commercial merchandise in- 
spected in connection with entry, the person has received oral or writ- 
ten notification of Customs finding of a violation 

(2) The presumption of knowledge may be rebutted by evidence that, 
notwithstanding the foregoing notice, inquiry or request, the person 
did not have knowledge that an investigation had commenced with re- 
spect to the disclosed information. 


ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, ete which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your namé and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 

The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—will also provide the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
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although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gov. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


Video Tapes 


The U.S. Customs Service has prepared a two hour video tape in VHS 
format to assist Customs officers and members of the public in under- 
standing the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service. If you require further information, or would 
like to purchase one or more tapes, please forward your written request 
to: U.S. Customs Service, Office of Regulations and Rulings, 1300 Penn- 
sylvania Avenue, NW, Washington, DC 20229, Attn: Operational Over- 
sight Division. Orders must be accompanied by a check or money order 
drawn on a USS. financial institution and made payable to U.S. Customs 
Service. 

In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
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pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
rovides viewers with some legal detail relating to record keeping, po- 
penalties for non-compliance, and Customs Prior Disclosure 
[ features former Customs Commissioner George Weise, Assis- 
t Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
orola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
he tape is priced at $15.00 including postage. New orders, complete 
with payment in the form of a check or money order, should be ad- 
dressed to the U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Operational Oversight Division, 1300 Pennsylvania Ave- 
nue, NW, Washington, D.C. 20229 


Informed Compliance Publications 
The U.S. Customs Service has also prepared other Informed Com- 


pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 
Fibers & Yarns 

Buying & Selling Commissions 

NAFTA for Textiles & Textile Articles 

Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 

Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 

Caviar 

Granite 

Internal Combustion Piston Engines 

Vehicles, Parts and Accessories 

Articles of Wax, Artificial Stone and Jewelry 

Classification of Festive Articles 

Agriculture Actual Use 

Ribbons & Trimmings 

Footwear 

Reasonable Care 

Drawback 

Lamps, Lighting & Candle Holders 

Rules of Origin 

The ABC’s of Prior Disclosure 
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Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YouR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). Informed Compliance Publications 
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What Every Member of the 
Trade Community Should Know About: 


Gloves, Mittens 
& Mitts, 


Not Knitted or Crocheted 
Under the Harmonized Tariff Schedule 


An Advanced Level 
Informed Compliance Publication of the 
U.S. Customs Service 


June, 1998 
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PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs Internet World Wide Web 
site (http://www.customs.ustreas.gov) and is being distributed in a vari- 
ety of formats. It was originally set up in WordPerfect® 8 using an HP 
Laserjet 5P printer driver. Pagination and margins in downloaded ver- 
sions may vary depending on the wordprocessor and/or printer used. If 
you wish to maintain all the original settings, you may wish to down- 
load the .pdf version which can then be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis also knownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. $1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends toissueaseries of informed compliance publications, videos, and possibly 
CD-ROMs, on topics such as value, classification, entry procedures, determina- 
tion of country of origin, marking requirements, intellectual property rights, re- 
cord keeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division, Office of Regulations and Rul- 
ings has prepared this publication on Gloves, Mittens and Mitts, not knitted 
or crocheted, as part of a series of informed compliance publications regarding 
the classification of imported merchandise. It is hoped that this material, togeth- 
er with seminars and increased access to Customs rulings, will help the trade 
community in improving voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain aruling under Customs Regulations, 
19 CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


Gloves may be classified in five different tariff headings, depending 
on which outer shell material of the glove imparts the essential charac- 
ter. When the glove’s outer shell material is uniform, e.g., all leather or 
all knit material, the choice of heading is relatively easy. As examples, 
gloves of plastic are classified under tariff heading 3926; if of rubber in 
heading 4015; if of leather in heading 4203; if of textile knitted 
construction in heading 6116; and if of a textile construction other than 
knit, in heading 6216. When the glove shell is composed of two or more 
materials an essential character determination must be made. Nor- 
mally the palm side (fingertips to wrist) material will determine the es- 
sential character. This publication covers classifications in heading 
6216. The following are definitions for terms used in the tariff and glove 
trade. 


DEFINITIONS 


Glove—a covering for the hand having separate sections or merely 
separate openings for each of the fingers and thumb and often extend- 
ing part way up the arm and made of various materials either with or 
without a snap or button or other fastening at the wrist. It is used to pro- 
tect the hand against cold, intense heat, irritation, superficial injury, 
contamination, or as an apparel accessory. 

Mitten—a covering for the hand and wrist having a separate section 
for the thumb only and made in various designs and materials for 
warmth and protection. 

Mitt—a woman’s dress glove leaving the fingers uncovered, often ex- 
tending to or above the elbow, and made of dressy material (as lace, net, 
silk). A baseball catcher’s glove with heavy padding and a separate sec- 
tion only for the thumb: a first baseman’s glove with a padded palm, 
thumb and one or two finger sections: a protective mitten used in 
punching bag practice: a device of cloth or similar material shaped to 
wear over the hand i.e. dust mitt, wash mitt, oven mitt. 

Cellular plastics—are plastics having many cells dispersed 
throughout their mass. A magnified cross-section of cellular plastics is 
similar to a sponge. 

Clute pattern—style of glove made with six parts (a seamless one- 
piece palm, thumb and four fingers). The seams around the fingers are 
on the palm side of the glove which exposes them to increased wear. 

Essential character—The factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, 
be determined by the nature of the material or component, its bulk, 
quantity, weight or value, or by the role of a constituent material in rela- 
tion to the use of the goods. In the case of gloves made up of differ- 
ent components, (i.e. knit fabric, coated fabric, leather) the 
role of the palm side shell material is usually paramount. A 
palm side shell material which extends from the fingertips to 
the wrist will usually impart the essential character. 
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Fourchette—the strip or shaped piece used for the sides of the fin- 
gers of a glove. 

Gunn-cut pattern—style of glove made with four large parts (palm, 
back, thumb and fingers). The glove has a distinctive seam across the 
base of the middle and ring finger. The finger seams are on the back side 
which make it more durable glove. 

HEADING 6216 
BACKGROUND 

Chapter 62 of the Harmonized Tariff Schedule of the United 
States (HTSUSA) covers articles of apparel and clothing acces- 
sories which includes gloves. It is important to note, however, 
that chapter 62, Note 1 specifically states: 


This chapter applies only to made up articles of any textile 
fabric other than wadding, excluding knitted or crocheted 
articles (other than those of heading 6212). 


Heading 6216 of the Harmonized Tariff Schedule of the United States 
(HTSUS) provides for gloves, mittens and mitts. The Harmonized Sys- 
tem Explanatory Notes indicate that heading 6216 “covers gloves, mit- 
tens and mitts of textile fabrics (including lace) other than knitted or 
crocheted fabric” without distinction between those for women or girls 
and those for men or boys. Accordingly, heading 6216 includes ordinary 
short gloves with separate fingers, mittens covering only part of the fin- 


gers, mitts with separation for the thumb only and gauntlets or other 
long gloves that may cover the forearm or even part of the upper arm. 
The Explanatory Notes for 6216 exclude: 


(a) Loofah friction gloves, lined or not (heading 46.02). 
(b) Gloves, mittens and mitts, of paper, cellulose wadding or webs of 
cellulose fibers (heading 48.18). 


Gloves, Mittens and Mitts: 


Impregnated, coated or covered with plastics or rubber: 

The tariff numbers 6216.00.05 through 6216.00.31 provide 18 pos- 
sible ten digit classifications for gloves impregnated, coated or covered 
with plastics or rubber. Note that the expression “impregnated” in- 
cludes the term “dipped.” In determining whether a glove is coated with 
plastics material, we look to the chapter 59 notes (2)(a) and (4) and the 
chapter 39 Explanatory Notes for plastic/textile combinations for guid- 
ance. 

In general, to be classified as coated with plastic, the coating should 
be visible to the naked eye and in the case of gloves of composite materi- 
als, the coated textile portion must impart the essential character. 
Gloves partially coated with plastic materials which form designs are 
not considered coated. Excluded from classification in 6216 altogether 
are gloves with a combination of cellular plastics or cellular rubber 
and textile fabric where the textile fabric is present merely for reinforc- 
ing purposes. 
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6216.00.05, HTSUS: Ice hockey gloves and field hockey gloves 


Gloves advertised, marketed and promoted for roller blade or street 
hockey are excluded from this subheading. 


6216.00.08, HTSUS: Other gloves, mittens and mitts, all the 
foregoing specially designed for use in sports, including ski 
and snowmobile gloves, mittens and mitts 

In deciding whether an article is classifiable in a “designed for use” 
provision, one of the controlling factors is whether the article has par- 
ticular features which adapt it for the stated purpose. In Sport Indus- 
tries, Inc. v. United States, 65 Cust. Ct. 470, C.D. 4125 (1970), the court, 
in interpreting the term “designed for use,” under the Tariff Schedules 
of the United States, examined not only the features of the articles, but 
also the materials selected and the marketing, advertising and sale of 
the article. In essence, an importer must make a sufficient showing that 
the gloves are, in fact, specially designed for use in a particular sport. 

Several court cases regarding the proper classification of sports 
sloves provide useful information regarding the term “specially de- 
signed for use.” In American Astral Corp. v. United States, 62 Cust. Ct. 
563, C.D. 3827 (1969), the Customs Court held that certain gloves were 
properly classifiable as lawn tennis equipment because the evidence es- 
tablished that the gloves were specially designed for use in the game of 
tennis. At the time the Tariff Schedules of the United States included 
provisions for tennis equipment which provided for specially designed 
protective articles such as gloves. The court noted the glove’s distin- 
guishing characteristics which set them apart from ordinary gloves 
worn as apparel. These features included (a) an absorbent terry cloth 
back; (b) a partially perforated lambskin palm designed to aid grip, pro- 
vide protection, and to prevent perspiration by allowing air circulation; 
(c) fourchettes made from stretch material; (d) elasticized wrist for a 
snug fit and support (e) a button positioned to prevent interference to 
the player. Additionally, the court considered such factors as the nature 
of the importer’s business, how the gloves were advertised in the trade, 
the types of stores where the gloves were sold, and that the gloves were 
sold only in single units and not in pairs. The court also noted that the 
fact that the gloves had other possible uses did not preclude their classi- 
fication as sporting equipment. 


6216.00.13-6216.00.21, HTSUS: Other: (other than *** de- 
signed for use in sports * * *) Without fourchettes: Cut and 
sewn from pre-existing machine woven-woven fabric that is 
impregnated, coated or covered with plastics or rubber 

The majority of gloves classified under these subheadings are used for 
work related activities either in industry or at home. Typically the glove 
material is coated to enhance the gripping properties, provide added 
protection and/or make the surface more resistant to liquids. One com- 
mon type is a clute pattern glove which is constructed using woven cot- 
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ton fabric which is uniformly coated with PVC dots prior to cutting and 
sewing. 

Gloves made with coated woven fabric and gloves made of composite 
materials in which the coated woven fabric portion imparts the essen- 
tial character may be subject to textile fiber restraints where the weight 
of the fabric under the coated portion equals or exceeds 50 per- 
cent of the coated material (fabric + coating). 


6216.00.24, HTSUS: Other: [other than cut and sewn from pre- 
existing machine-woven fabric * * *] 

Gloves without fourchettes which are coated with plastics or rubber 
after construction would be classified here. Once again the percentage 
by weight of coating is important to determine whether or not the item 
is subject to fiber restraints. This type of construction is not commonly 
seen. 


6216.00.29, HTSUSA: Other: With fourchettes 


Gloves with fourchettes which are either constructed of fabric coated 
with plastics or rubber or coated after the glove is assembled (not com- 
mon) are classified in this subheading. Since gloves with fourchettes 
provide a better fit and are more expensive to construct, they are gener- 
ally better quality dress and/or winter gloves. Very often the coating 
(normally plastic) will be found on the inner surface of woven shell fab- 
ric. On winter gloves it may be a thin (2-3mm) layer of foam bonded to 
the inner surface. Most gloves found in this subheading are subject to 
textile restraints. 


6216.00.33-6216.00.90, HTSUS: Other: [other than impreg- 
nated, coated or covered with plastics or rubber] 


The tariff numbers 6216.00.33 through 6216.00.90 are used for the 
balance of gloves which are not knit and which are not impregnated, 
coated or covered with plastics or rubber. 

The subheadings for cotton gloves provide for hockey gloves, other 
sports gloves including ski and snowmobiling gloves, mittens, and 
mitts, and other gloves with and without fourchettes. 

The subheadings for man-made fiber gloves mirror those found un- 
der the cotton subheadings. Additionally, there are statistical breakouts 
for gloves of man-made fibers containing 36 percent or more by weight 
of wool or fine animal hair. Note that synthetic suede leather gloves 
are classified under the subheading for gloves of man-made fibers 
Many gloves designed for use in the sports of golf and cycling have syn- 
thetic suede leather palm sides which will normally impart the essential 
character to the glove. 

The last subheadings for gloves (6216.00.80 and 6216.00.90, HTSUS) 
are “Other” provisions. Subheading 6216.00.80 provides for of wool or 
fine animal hair. Subheading 6216.00.90 provides for all textile gloves 
which are not knit and which are not specifically provided for under 
heading 6216. 
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GLOVE MARKING REQUIREMENTS 
COUNTRY OF ORIGIN 
19 U.S.C. 1304(a); 19 CFR, Part 134— 
MARKING OF IMPORTED ARTICLES AND CONTAINERS 
excepted by law, section 304, Tariff Act of 1930, as amended 
3.C. 1304), requires that every article of foreign origin (or its con- 
mported into the United States shall be marked in a conspicu- 
» as legibly, indelibly, and permanently as the nature of the 
container) will permit, in such manner as to indicate to the 
- purchaser in the United States the English name of the coun- 
cin of the article. 
n an article is excepted from marking, the container it is in shall 
rked with the country of origin of the article unless the container 
excepted from marking. 
yms has ruled that gloves may be marked only with a hang tag 
\f sewn-in labels or ink stamps, as long as the country of origin 
front of the hang tag in reasonable proximity to the glove size. 
has also ruled that leather work or garden gloves may be 
ked to indicate the country of origin by means of a heavy paper fold- 
1ich securely fastens the gloves together, as long as the country of 
n is shown in a legible and conspicuous manner. In several other 
ngs Customs has held that bulk packs (usually 1 dz. pairs to a poly 
‘industrial work gloves, which are given to employees, may be ex- 
cepted from individual marking provided the gloves reach the “ultimate 
purchaser” (normally an industrial plant) in outside containers (poly 
bags) properly marked with the origin of the gloves and the Customs 
Port Director is satisfied that the gloves will only be used in the manner 


aescripea 


19 CFR §134.46 Marking when name of country or locality oth- 
er than country of origin appears. 

In any case in w hich the words “United States,” or “American,” the 
letters “U.S.A.,” any variation of such words or letters, or the name of 

ny city or location in the United States, or the name of any foreign 
y or locality other than the country or locality in which the ar- 
ticle was manufactured or produced appear on an imported article or its 
container, and those words, letters or names may mislead or de- 
ceive the ultimate purchaser as to the actual country of origin 
of the article, there shall appear legibly and permanently in close 
proximity to such words, letters or name, and in at least a comparable 
size, the name of the country of origin preceded by “Made in,” “Product 
of,” or other words of similar meaning. [bolding added] 

Customs has determined that the following examples of articles 
marked with nonorigin statements trigger the requirements of 19 CFR 
134.46, as they may mislead or deceive the ultimate purchaser. “A prod- 
uct of ABC Corp., Chicago, Illinois,” “Manufactured and Distributed by 
ABC, Inc., Denver, Colorado,” “Manufactured by ABC Corp., Califor- 
nia, U.S.A,” “produced for ABC Corp., Scotch Plains, N.J.,” “Designed 
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in USA,” “Made for XYZ Corp., California, USA,” or “Distribi 

ABC Inc., Colorado, USA.” Customs has determined that statem 
such as “Printed in USA,” or names of locations which are part h 
design of an article do not trigger the requirements of 19 CFR 134.16 


19 CFR §134.47 Souvenirs and articles marked with trade- 
marks or trade names. 

When as part of a trademark, a trade name, or as part of a souvenir 
marking, the name ofa location in the United States or “United States”’ 
or “America” appear, the article shall be legibly, conspicuously, and per- 
manently marked to indicate the name of the country of origin of the 
article preceded by “Made in,” “Product of,” or other similar words, in 
close proximity or in some other conspicuous location. 


TEXTILE FIBER IDENTIFICATION ACT 
WOOL PRODUCTS LABELING ACT 


In addition to the country of origin marking requirement all textile 
gloves must be marked as to fiber content. This information may be ei- 
ther on a sewn in label, a paper hang tag or on a folded over piece of card- 
board normally stapled to the gloves. Note that plastics/rubber coated 
gloves which are made with a continuous film-forming polymeric com- 
position that equals or exceeds 35 percent of the base fabric are ex- 
cluded from the act. 

The following information in English must be included: 


¢ Fiber content, by percentage in descending order by weight, 
using generic terms. 
The name of the country of origin of the goods. 
The name of the importer or distributor or his RN number or 
WPL number or registered trade name. The trade name must 
be registered with the U.S. Patent and Trademark Office and a 
copy of the registration furnished to the Federal Trade Com- 
mission (FTC). NOTE: Under the WPL Act the use of a trade 
name is not allowed unless the firm does business under that 
name. 


The FTC has issued new rules on marking of textile products under 
he Textile Fiber Products Identification Act (TFPIA), the Wool 
Products Labeling Act (WPLA) and the Fur Products Labeling Act 
(FPLA). The Federal Register notice of February 13, 1998 announced 
changes which went into effect on March 16, 1998 (the FR Notice may 
be downloaded from the Government Printing Office Website at 
http://www.access.gpo.gov). 


Some of the major changes are: 


(1) Allowing identification of fibers weighing less than 5 percent 
without having to state the function of those fibers. 

(2) Recognizing ISO-standard fiber names as well as the familiar 
FTC-approved generic terms for marking purposes. 
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(3) Special allowances for new “hybrid” wool fibers such as cashgora 


nail 


(4) Allowing fiber content to be stated on the reverse side of a label 
without a reference on the front of the label. 


THE IMPORTER’S RESPONSIBILITIES 


Since the enactment of the Customs Modernization Act in December 
1993, the legal burden of correctly classifying merchandise has shifted 
from the Customs Service to the importer. It is the importer’s responsi- 
bility to provide an accurate description of the merchandise prior to im- 
portation and entry. He or she should obtain this information from the 
foreign supplier. 

The accuracy of the information contained on invoices is an essential 
element of the structure of the many new and creative programs Cus- 
toms has undertaken recently. These programs, including, but not lim- 
ited to, automated entry processing and pre-importation review, may 
only provide their benefits to the trade community as a whole if the data 
gathered are correct and complete. This concern for invoice accuracy is 
not new, but, as we progress in automation, accuracy becomes indis- 
pensable. 

Section 141.86 of the Customs Regulations concerns invoicing re- 
quirements. Subparagraph (a)(3) of the section specifically requires in- 
voices have the following information: 


A detailed description of the merchandise, including the name by 
which each item is known, the grade or quality, and the marks, 
numbers and symbols under which sold by the seller or manufac- 
turer to the trade in the country of exportation, together with the 
marks and numbers of the packages in which the merchandise is 
packed. 


A “detailed description” is one which enables an import specialist to 
properly classify imported merchandise. Accordingly, the invoice de- 
scription must indicate any information which has a direct bearing on 
the proper classification of the imported item and it is incumbent upon 
the importer of record to ensure that the detailed description is present 
on each invoice. 

Importers do not have to provide information that is not necessary to 
classify a specific item. However, they are responsible for giving the 
Customs Service the information that is needed. 

If a product has already been imported and the importer has ques- 
tions regarding the classification, he should seek advice from the com- 
modity specialist team at the port of entry. Prior to the importation 
of the merchandise, the importer may request a ruling on the 
classification of the product from the National Commodity 
Specialist Division in New York. A ruling request should in- 
clude information on the precise composition of the merchan- 
dise and the exact manner in which it is worked, as well as a 
sample of the product. 
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ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, ete which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, efc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is http://www.customs.ustreas.gou. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
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7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 
Customs Bulletin 

The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part IT. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 132 minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 


The tape is priced at $15.00 including postage (see below for ordering 
information). 





U.S. CUSTOMS SERVICE 


Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by a check or money order drawn on a U.S. financial institution and 
made payable to U.S. Customs Service. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 
Fibers & Yarns 
Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 
Customs Valuation 
Textile & Apparel Rules of Origin 
Distinguishing Bolts from Screws 
Mushrooms 
Marble 
Peanuts 
Caviar 
Bona Fide Sales & Sales for Exportation 
Caviar 
Granite 
Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 
Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 
Tariff Classification 
Ribbons & Trimmings 
Footwear 
Agriculture Actual Use 
Reasonable Care 
Drawback 
Lamps, Lighting & Candle Holders 
ABC’s of Prior Disclosure 
Rules of Origin 
Records & Recordkeeping Requirements 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
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valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YouR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary a with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Acti imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. $1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue aseries of informed compliance publications, videos, and possibly 
CD-ROMs, on topics such as value, classification, entry procedures, determina- 
tion of country of origin, marking requirements, intellectual property rights, re- 
cord keeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division, Office of Regulations and Rul- 
ings has prepar ed this publication on Waste and Scap of Chapter 81, as part of 
a series of informed compliance publications regarding the classification of im- 
ported merchandise. It is hoped that this material, together with seminars and 
increased access to Customs rulings, will help the trade community in improving 
voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, animporter may wish to obtain aruling under Customs Regulations, 
19CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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WASTE & ScRAP AS IT RELATES TO BASE METALS OF CHAPTER 81 
INTRODUCTION 

Chapter 81 of the Harmonized Tariff Schedule of the United States 
(HTS) covers the base metals not covered by the preceding chapters of 
Section XV (chapters 72-80), cermets (bonded mixtures of ceramic ma- 
terial and metal), and articles thereof. The base metals covered by chap- 
ter 81 are tungsten (wolfram), molybdenum, tantalum, magnesium, 
cobalt, bismuth, cadmium, titanium, zirconium, antimony, manganese, 
beryllium, chromium, germanium, vanadium, gallium, hafnium, in- 
dium, niobium (columbium), rhenium, and thallium. 

Waste and scrap of the base metals of chapter 81, except cobalt and 
tungsten, are free of duty (if entitled to column 1 treatment) and have 
been for more than 50 years. The term “waste and scrap” has taken on 
various meanings and use over the years. Webster’s II New Riverside 
University Dictionary defines “waste” as “a worthless or useless by- 
product.” The American Society for Metals Handbook (8th Edition) de- 
fines “scrap” as a “defective product not suitable for sale. Discarded 
metallic material from whatever source that may be reclaimed through 
melting or refining.” In HQ 555096 (July 7, 1989), the two types of 
scrap acquired and processed by scrap yards into commercial scrap 
were described by the protestant as “obsolete scrap (worn-out or dis- 
carded metal articles) and industrial scrap (leftover material from 
manufacturing operations performed on metal articles.” However, 
Clipper Belt Lacer Co., Inc. v. United States, 14 CIT 146 (1990), noted 
that “[i]t is not enough that an article be called a tariff term in the trade 
vernacular. There must be a showing that the article embodies the sa- 
lient characteristics of the tariff term claimed.” 

This document will discuss which “salient characteristics” the Cus- 
toms Service believes must be present in order for a product to be classi- 
fied waste or scrap, the application of Legal Note 8(a) to Section XV, and 
the application of the Harmonized Commodity Description and Coding 
System Explanatory Notes (EN’s) to heading 72.04. 


GENERAL OVERVIEW 

With respect to the base metals and articles covered by Section XV, 
the definition for waste and scrap is provided by Legal Note 8(a) to Sec- 
tion XV as “[m]etal waste and scrap from the manufacture or mechani- 
cal working of metals, and metal goods definitely not usable as such 
because of breakage, cutting-up, wear or other reasons.” The EN’s to 
heading 26.20 (which covers certain metallic ash and residues) refer to 
“[wlaste which derives from the mechanical working of metal, or scrap 
which consists of worn-out or broken metal articles” as excluded from 
that heading, but covered by Section XIV or XV, HTS. Except with re- 
spect to tungsten (wolfram), molybdenum, and magnesium (the EN’s 
for which headings contain additional guidance for identifying the 
waste and scrap of those headings, as further explained below), these 
are the only definitions provided by the HTS and EN’s to guide us in 
making a waste or scrap determination under chapter 81. 





Legal Note 8(a) refers to fre 


ing, chips, and similar insignificar 9) -sized 
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result 
manufacture or mechanical working operation. It also covers worn- 
or broken metal articles no longer usable as such. If the imported arti 
continues to conform with a recognized commercial specification, 
it would be “usable as such” and would not fit the waste and scrap 
nition of Legal Note 8(a). Similarly, if the result of amanufacture 
chanical working operation is a product which has the 
characteristics” of another tariff term, such as “powder” or “un- 
wrought,” then it would not be considered waste or scr ap. | Legal Note 
8(a) does not cover any product which has b melted or cast into in- 
gots, blocks, etc., even if it previously consisted of materials (e.g., shav- 
ings or grindings) which would have been conmienee scrap. Such 
articles are considered to be “unwrought” and to be classified as 
such (see Additional U.S. Note 1 to Section XV), although there are 
instances in-chapter 81 where both unwrought and waste and scrap ar- 
ticles are a ami in ae same subheading. 
The EN’s for ngs 81.01 (tungsten (wolfram)), 81.02 (molybde- 
num), and sayin magnesium) refer to the description of waste and 


scrap provided by the EN’ s for heading 72.04 (ferrous waste and scrap). 
The EN’s for heading 72.04 refer to the definition of waste and scrap 
provided by Legal Note 8(a) to Section XV and describe the forms the 
waste and scrap covered by that heading generally take, including crop 
ends, filings, turnings s, and simil ar residue from the manufacture or me- 
chanical working of iron or steel. In the case of end portions, the EN’s 
provide no dimensional limitations for classification as waste or scrap, 
but it is clear that the end portions so classified cannot be those which 
would fit another tariff description (i.e., have the “salient characteris- 
tics” of another tariff description). The EN’s for heading 72.04 also pro- 
vide that the waste and scrap of that heading do not include articles 
which, with or without repair or renovation, can be re-used for their for- 
mer purposes or can be adapted for other uses. Also excluded as waste 
and scrap are articles which “can be refashioned into other articles 
without first being recovered as metal.” Again, if the imported article 
conforms to an industry standard or meets a recognized commercial 
standard, it could not be classified as waste or scrap. Only if the article 
must first be remelted or subjected to chemical or similar processes in 
order to prepare or separate its metal properties for subsequent use 
would it be considered waste or scrap. 

The EN’s for heading 81.04 (magnesium) also specify that, with re- 
spect to raspings, turnings, or granules of magnesium, such articles will 
only be considered waste or scrap if they have not been graded or sorted 
according to size. When such articles have been graded or sorted accord- 
ing to size, they are classified under the 8104 subheading specifically re- 
ferring to such articles. 

To recap, no ingots, pigs, or other cast forms will be considered waste 
or scrap under chapter 81, HTS. To be considered waste or scrap, an ar- 





LETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


t be the by-product of a manufacture or mechanical working of 

or a defective article which is worn, broken, or cut-up and is 

) be repaired, renovated, or adapted to other uses without first 

its metal oo recaptured. In the case of magnesium, the 

roduct raspings, turnings, or granules cannot be graded or sorted 
“al! to size 


QUESTIONS TO ASK 
as this scrap obtained? 
it a product derived from the manufacture or mechanical work- 
ings of the metal which in its imported condition: 


cannot be used for its intended purpose or metal properties? 
does not meet any other tariff definition other than waste and 


scrap 


Is the imported product a worn out or broken article of metal defi- 
nitely not usable as such “ee of breakage, cutting-up, wear or 
other reasons, which would only fit the waste and scrap tariff defi- 


‘) 


Does the imported product need to be melted down in order to elim- 
inate the impurities or to capture its metal properties. before it can be 
utilized within a manufacturing process? 

3. Does the imported product meet the scrap standard specifications 
of the Institute of Scrap Recycling Industries, Inc., 1825 G Street, N.W., 
Washington, DC 20005 (202-737-1770)? 

4. Is the imported product in ingot or other cast form? 

5. Does the imported product conform to an industry standard or 
— fication for the particular metal? 

. Does the imported product meet another tariff definition such as 
an unwrought product or cermet? 


A yes answer to 1, 2 and/or 3 would indicate the product most likely 
would be properly classified as waste and scrap. A yes answer to 4, 5 and 
or 6 would most likely eliminate the product from being classified as 
waste and scrap of base metal within chapter 81. 


CONCLUSION 

If the imported product is manufactured to a standard or is of high 
purity, it would be very unlikely that it would meet the “salient charac- 
teristics” of waste and scrap. An ingot or other similar unwrought form 
cast from remelt waste and scrap, would not be eligible for classification 
as waste and/or scrap within Chapter 81. If the shipment, however, con- 
sists of fragments of stock, removed during manufacturing or mechani- 
cal working of the metal or the shipment consists of various broken, 
cut-up or worn out articles of base metal, and the metal is not usable as 
such, the merchandise would have taken on the “salient characteris- 
tics” of waste and scrap. 

It is important to exercise reasonable care when classifying imported 
products. If there is ever any question as to whether the product will 
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meet the “salient characteristics” of waste and scrap, a U.S. Customs 
Service office can be contacted to discuss the matter. To receive a writ- 
ten response to classification questions, follow the guidelines of Part 
177 of the Customs Regulations for a binding ruling and submit the re- 
quest to the Director, National Commodity Specialist Division, U.S. 
Customs Service, Attn: Classification Ruling Requests, New York, NY 
10048. 


ADDITIONAL INFORMATION 

Customs Electronic Bulletin Board 

The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, ete which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 


a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 


The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is http://www.customs.ustreas.gouv. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
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1996 through March, 1997 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 

Customs Bulletin 

lhe Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for US $20.00 (US. funds) direct- 
ly from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 

itled “Customs Compliance: Why You Should Care.” This 30 minute 

tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
The tape is priced at US$15.00 including postage (see below for order- 
ing information). 

¢ The U.S. Customs Service has also prepared a 13% minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
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discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at US$15.00 including postage (see below for order- 
ing information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by acheck or money order drawn on a U.S. financial institution and 
made payable to U.S. Customs Service. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 


Fibers & Yarns 

Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 

Customs Valuation 

Textile & Apparel Rules of Origin 
Distinguishing Bolts from Screws 
Mushrooms 

Marble 

Peanuts 

Caviar 

Bona Fide Sales & Sales for Exportation 
Caviar 

Granite 

Internal Combustion Piston Engines 
Vehicles, Parts and Accessories 
Articles of Wax, Artificial Stone and Jewelry 
Classification of Festive Articles 
Tariff Classification 

Ribbons & Trimmings 

Footwear 

Agriculture Actual Use 

Reasonable Care 

Drawback 

Lamps, Lighting & Candle Holders 
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= ABC’s of Prior Disclosure 
= Rules of Origin 
= Records & Recordkeeping Requirements 
Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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NOTICE: 


This publication was prepared for the guidance and information of the 
trade community. It reflects the Customs Service’s position or inter- 
pretation of the applicable laws or regulations as of the date of publica- 
tion, as shown on the front cover. It does not in any way replace or 
supersede the laws or regulations. Only the latest official version of the 
laws or regulations is authoritative. 


Publication History 


First Issued: November 1998 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs Internet World Wide Web 
site (http://www.customs.ustreas.gov) and is being distributed in a vari- 
ety of formats. It was originally set up in WordPerfect® 8 using an HP 
Laserjet 5P printer driver. Pagination and margins in downloaded ver- 
sions may vary depending on the wordprocessor and/or printer used. If 
you wish to maintain all the original settings, you may wish to down- 
load the .pdf version which can then be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 

On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), which is also knownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’ sresponsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Trade Compliance Division, Newark/New York, and the National Com- 
modity Specialist Division, Office of Regulations and Rulings, have prepared this 
publication on The Importation of Tableware, Kitchenware, Other House- 
hold Articles and Toilet Articles of Plastics as part of a series of informed 
compliance publications advising the trade community of changes in Customs 
procedures as a result of the Mod Act. It is hoped that this material, together with 
seminars and increased access to Customs rulings, will help the trade community 
in improving voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain aruling under Customs Regulations, 
19 CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W,, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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THE IMPORTATION OF TABLEWARE, KITCHENWARE, OTHER 
HOUSEHOLD ARTICLES AND TOILET ARTICLES OF PLASTICS 


INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found ina 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know about Tariff Classification. Customs valuation re- 
quirements are separately discussed in a companion publication 
entitled, What Every Member of the Trade Community Should Know 
about Customs Value. Both of these publications are available from the 
Customs Electronic Bulletin Board and Customs World Wide Web pages 
on the Internet (see the Appendix for information on accessing these 
sources and obtaining additional Customs Service publications). 

The purpose of this Informed Compliance publication is to advise im- 
porters, customs brokers and others of the various issues affecting the 
importation and tariff classification of tableware, kitchenware, other 
household articles and toilet articles, of plastics. Most of the articles dis- 
cussed in this publication are classified in heading 3924 (Tableware, 
kitchenware, other household articles and toilet articles, of plastics) 
which is found in Chapter 39, HTSUS which covers “Plastics and Ar- 
ticles Thereof.” 

The following table shows heading 3924 and its subheadings: 

3924 Tableware, kitchenware, other household articles 
and toilet articles, of plastics: 
3924.10 Tableware and kitchenware: 


3924.10.10 Salt, pepper, mustard and ketchup dispens- 
ers and similar dispensers 
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WY 20, 


3924.10.20 Plates, cups, saucers, soup bowls, cereal 
bowls, sugar bowls, creamers, gravy boats, 
serving dishes and platters 
Trays 
Other 

Other: 
Curtains and drapes, including panels and 
valences; napkins, table covers, mats, 
scarves, runners, doilies, center-pieces, an- 
timacassars and furniture slipcovers; and 
like furnishings 

3924.90.1010 Curtains and drapes 

3924.90 Other 

3924.90.2 Picture frames 


3924.90.55 Other. 


This publication will specifically address the scope of the “other” sub- 
headings found in heading 3924 of the Harmonized Tariff Schedule of 
the United States (HTSUS). 

Situations in which merchandise which is classifiable in subheading 
3924.10.50, HTSUS, or subheading 3924.90.55, HTSUS, overlaps with 
similar types of merchandise classifiable in other subheadings will also 
be examined 

This publication cannot be an exhaustive study of the problems con- 
nected with subheadings 3924.10.50, HTSUS, and 3924.90.55, HTSUS, 
since a vast number of products could be classified in these subhead- 

ngs. We cannot even imagine at this time what some of the items classi- 

fiable in these two provisions may be. This is only a survey of 
merchandise which has thus far been classified in subheadings 
3924.10.50, HTSUS, and 3924.90.55, HTSUS. 

In addition to classification, we will briefly address invoicing, dump- 
ing and marking as these topics relate to subheadings 3924.10.50, 
HTSUS, and 3924.90.55, HTSUS. In order to make a proper classifica- 
tion determination, adequate invoice descriptions are essential. In 
addition to invoicing, the antidumping guidelines regarding melamine 
institutional dinnerware and country of origin marking requirements 
will be discussed in this publication. 

Heading 3924 of the HTSUS provides for “tableware, kitchenware, 
and other household articles and toilet articles of plastics.” This head- 
ing encompasses four different categories of plastics products. All the 
articles classifiable in heading 3924 are primarily utilitarian. 

Tableware: Includes articles that are used on the table for the serv- 
ing and eating of food. These may be used in the home, restaurant, insti- 
tution or elsewhere as long as they are used on the table. The “tableware 
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and kitchenware” category is subdivided into four different eight-digit 
subheadings, namely: 
¢ “salt, pepper, mustard and ketchup dispensers and similar dis- 
pensers” (subheading 3924.10.10); 
“plates, cups, saucers, soup bowls, cereal bowls, sugar bowls, 
creamers, gravy boats, serving dishes and platters” (subhead- 
ing 3924.10.20); 
¢ “trays” (subheading 3924.10.30); and 
¢ “other” (subheading 3924.10.50). 

Kitchenware: Includes articles that are used in the kitchen for the 
preparation or storage of food or beverages (spatulas, ladles, measuring 
cups, measuring spoons, plastic food storage containers, etc.). Again, 
these articles may be used in the home, restaurant, institution or else- 
where as long as they are used in the kitchen for the preparation or stor- 
age of food. Kitchenware is classified mainly in subheading 3924.10.50, 
HTSUS. 

Other Household Articles: Includes any article principally used in 
or around the home and not more specifically provided for elsewhere in 
the Harmonized Tariff Schedule. These articles may be used inside the 
home, on the porch, in the back yard etc. The “other” household articles 
and toilet articles category is subdivided into three different eight-digit 
subheadings, namely: 

¢ “curtains and drapes, including panels and valances; napkins, 
table covers, mats, scarves, runners, doilies, centerpieces, an- 
timacassars and furniture slipcovers; and like furnishings” 
(3924.90.10), 

¢ “picture frames” (subheading 3924.90.20) and 

« “other” (subheading 3924.90.55). 


Toilet Articles: Includes articles used in washing and grooming, not 
more specifically provided for elsewhere in the HTSUS. They may be 
used in the home, outside of the home, or may be carried on the person. 
Toilet articles are classified mainly in subheading 3924.90.55, HTSUS. 

The classification of merchandise under the HTSUS is in accordance 
with the General Rules of Interpretation (GRI’s), taken in order. Most 
goods are classified by application of GRI 1, which states in part that for 
legal purposes classification shall be determined according to the terms 
of the headings and any other relative section or chapter notes. Where 
goods cannot be classified solely on the basis of GRI 1, and if the head- 
ings and legal notes do not otherwise require, the remaining GRI’s will 
be applied in order. 

The Explanatory Notes (EN’s) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under 
the HTSUS by offering guidance in understanding the scope of the 
headings and GRI’s. While not legally binding, the EN’s provide a com- 
mentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 
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89-90, 54 Fed. Reg. 35127, 35128 (8/23/89). It has therefore been the 
practice of Customs to follow, whenever possible, the terms of the Ex- 
planatory Notes when interpreting the HTSUS. 

It is not easy to give rules for classification when dealing with an “ar- 
ticles” provision. Subheadings 3924.10.50 (other tableware and kitch- 
enware) and 3924.90.55 (other household articles and toilet articles) 
are no exceptions. One question which must be answered is whether the 
article is more specifically described elsewhere. Generally, an article 
should be classified in the provision which most specifically describes 
the item. Of course, when classifying any article, attention must be giv- 
en to the relevant legal notes. For example, Chapter 39, legal note 2(ij) 
excludes goods found to be of a kind similar to those of heading 4202 
from being classified in heading 3924. Therefore it is necessary to deter- 
mine whether or not a good is classifiable within heading 4202 before 
heading 3924 can be considered. 

The Court of International Trade in Totes, Inc. vs. United States, 865 
F.Supp 867 (CIT 1994), aff'd 69 F.3d 495 (Fed. Cir. 1995), determined 
that heading 4202 is broadly interpreted. The Court held that an im- 
ported good will be found to be ejusdem generis, or of the same class or 
kind, as the goods cited in the heading or its notes so long as the good 
possesses the essential character or purpose which unites the articles 
enumerated eo nomine. The characteristics of the goods of heading 4202 
are storage, protection, organization. Portability is a factor only on the 
subheading level. Basically, goods which are designed to provide stor- 
age, protection, organization and portability are goods which are of a 
kind similar to those of heading 4202. Such goods are usually for per- 
sonal use on a continuing basis over a period of time. Several of the clas- 
sification issues addressed in this report concern the applicability of 
heading 4202 to articles which might seem to be included in heading 
3924. 

Most of the classification concerns occurring under heading 3924, 
HTSUS, are under subheading 3924.90.55, HTSUS, “other household 
and toilet articles, of plastics: other.” However, there are several issues 
under subheading 3924.10.50, HTSUS, “tableware and kitchenware, of 
plastics: other,” which will be addressed here. 


TABLEWARE AND KITCHEN WARE: SUBHEADING 3924.10.50 
General 


Subheading 3924.10.50, HTSUS, provides for other tableware and 
kitchenware of plastics. All tableware and kitchenware of plastics 
which does not fall within the eight-digit subheadings for “salt, pepper, 
mustard and ketchup dispensers and similar dispensers” (3924.10.10); 
“plates, cups, saucers, soup bowls, cereal bowls, sugar bowls, creamers, 
gravy boats, serving dishes and platters” (3924.10.20); or “trays” 
(3924.10.30) is classified as “other” (3924.10.50). This subheading is a 
“basket” provision encompassing a large array of products for the 
home, restaurant or the commercial or institutional setting. 
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The EN’s to heading 3924 describe a variety of articles used both in 
serving and eating food. The EN’s reference tea or coffee services, dish- 
es and plates, soup tureens, salad bowls, trays, tea and coffee-pots, sug- 
ar bowls, beer mugs, cups, sauce-boats, fruit bowls, cruets, salt cellars, 
mustard pots, egg-cups, teapot stands, table mats, knife rests, serviette 
rings, knives, forks and spoons. Kitchenware includes articles utilized 
in the preparation and storage of food. The EN’s reference basins, jelly 
molds, kitchen jugs, storage jars, bins and boxes (tea caddies, bread 
bins, etc.), funnels, ladles, kitchen-type capacity measures and rolling- 
pins. 

Mugs for coffee, beer, etc., are classified in subheading 3924.10.50, 
HTSUS. They are not classified as cups in subheading 3924.10.20, 
HTSUS. 


Insulated Cooler Bags 


In SGI, Incorporated v. United States, 122 F.3d 1468 (Fed. Cir. 1997), 
the Court of Appeals for the Federal Circuit (CAFC) determined that 
certain portable, insulated cooler bags, made of plastics materials, used 
primarily for the storage of food or beverages at a desired temperature 
over a period of time, were classified in subheading 3924.10.50, HTSUS, 
the residual provision for “Tableware and kitchenware.” Headquarters 
issued instructions on March 18, 1998, to Customs field personnel, also 
disseminating them to the importing community. The principles of the 
CAFC decision were extended to portable, hard or soft-sided, insulated 
coolers and similar containers, whether made of plastics or textiles. The 
principles were also extended to such articles even when they contain 
additional features such as exterior or interior pockets, straps, web- 
bing, etc., to hold items other than foodstuffs, as long as the extra fea- 
tures do not change the container’s primary function to store and 
preserve food and/or beverages at a desired temperature over a period of 
time. 

In those instructions, Headquarters stated that the principles of SG/ 
would not be extended to articles, even if solely used for containing food 
or beverages, if they were among the exemplars of heading 4202. There- 
fore, at this time, backpacks, shopping bags, holsters and similar con- 
tainers, whether or not insulated and designed to store and maintain 
food and/or beverages at a certain temperature, remain classified under 
heading 4202, HTSUS, unaffected by the principles of SGJ. Lunch 
boxes, if not insulated, remain classified under heading 4202. Bottle 
cases, insulated bottle bags, and similar containers, if designed to con- 
tain only one bottle or similar single unit of a beverage, regardless of the 
unit’s capacity, also remain unaffected by SGI, since a bottle case is an 
exemplar container of heading 4202 and is not designed to contain mul- 
tiple beverages or food. Any cases, pouches, or other containers dedi- 
cated to cigarettes, tobacco, or other products that do not constitute 
food or beverages, remain classified under heading 4202. 

The cooler bags before the court in SG/ were made entirely of plas- 
tics. However, cooler bags are frequently constructed with both plastics 
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and textile components. The bags are generally made with a three-layer 
construction—an outer layer which provides the visual appeal, which is 
generally made of either plastics or textile; a middle insulating layer, 
generally made of plastics; and an inner layer, also generally of plastics, 
which provides a surface which may be wiped clean. According to the 
instructions, cooler bags are considered to have an essential character 
of the material which comprises the outer layer. Insulated cooler bags 
with an exterior of plastics are classified in subheading 3924.10.50, 
HTSUS. Insulated cooler bags with an exterior of textile are classified 
in subheading 6307.90.99, HTSUS. 

It is important to note that cooler bags of textile fabric, with an outer 
surface of textile materials, may be subject to quota and visa restric- 
tions. Such cooler bags are classifiable in subheading 6307.90.9905, 
HTSUS, when the outer surface is of cotton, in subheading 
6307.90.9907, HTSUS, when the outer surface is of man-made fibers, 
and in subheading 6307.90.9909, HTSUS, when the outer surface is of 
other textile materials. 

Some cooler bags are constructed with an outer layer made from a 
material consisting of textile laminated to plastics. Generally, the plas- 
tics layer in those laminated fabrics is noncellular (cellular plastics 
have many cells dispersed throughout their mass, e.g. foam). Coated 
fabric consisting of a layer of noncellular plastics laminated to textile is 
classifiable in heading 5903. A cooler bag with an outer layer of coated 
fabric of heading 5903 is classifiable in heading 6307, whether the outer 
surface layer is the noncellular plastics or the textile. When the cooler 
bag is constructed so that the plastics side of the coated fabric forms the 
outer surface, classification is in subheading 6307.90.9989, HTSUS. 
When the cooler bag is constructed so that the textile side of the coated 
fabric forms the outer surface, the composition of the outer surface de- 
termines classification at the ten digit level. Cooler bags with outer sur- 
faces of cotton, man-made fibers, or other textile materials are classified 
within subheadings 6307.90.9905, 6307.90.9907, and 6307.90.9909, 
HTSUS, respectively. 

Cooler bags made entirely of plastics, primarily designed for the pres- 
ervation of food and beverages at a desired temperature over a period of 
time, are classified in subheading 3924.10.50, HTSUS. 


OTHER HOUSEHOLD ARTICLES AND TOILET ARTICLES, OF 
PLASTICS: SUBHEADING 3924.90.55 


General 


Subheading 3924.90.55, HTSUS, provides for other household ar- 
ticles and toilet articles, of plastics, other. All the plastic household ar- 
ticles and toilet articles which do not fall within the eight-digit 
subheadings for “curtains and drapes, including panels and valances; 
napkins, table covers, mats, scarves, runners, doilies, centerpieces, an- 
timacassars and furniture slipcovers; and like furnishings” 
(3924.90.10) or “picture frames” (3924.90.20) will be classified in the 
“other” (3924.90.55) or “basket” provision. 
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The Explanatory Notes to heading 3924 describe a variety of articles 
utilized around the home such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, 
drapes, table covers and fitted furniture dust-covers (slipovers). 

“Toilet” is defined as, “the act or process of dressing; the process of 
washing, grooming, and arranging oneself for the day’s activities or for 
a special occasion” by Webster’s New World Dictionary, Second College 
Edition. The same source defines “toiletry” as “an article or prepara- 
tion used in making one’s toilet (as a soap, lotion, cosmetic, toothpaste, 
shaving cream, cologne).” A bar of soap is a toilet article used by an indi- 
vidual in a shower, bathtub, or sink. The term “toilet articles” (whether 
for domestic or non-domestic use) is referenced in the EN’s as toilet sets 
(ewers, bowls, etc.), sanitary pails, bed pans, urinals, chamber-pots, 
spittoons, douche cans, eye baths; soap dishes, towel rails, tooth-brush 
holders, toilet paper holders, towel hooks and similar articles for bath- 
rooms, toilets or kitchens, not intended for permanent installation in or 
on walls. Articles intended for permanent installation in or on walls or 
other parts of buildings by the use of adhesives, screws, nails, bolts, etc. 
are excluded (see heading 39.25). 

Builders’ Ware 

The Explanatory Notes to heading 3924 indicate that articles of that 
heading are of the type not intended for permanent installation in or on 
walls. Articles such as towel holders, tooth-brush holders, toilet paper 
holders, towel hooks and similar articles for bathrooms, toilets or kitch- 
ens, intended for permanent installation in or on walls or other parts of 
buildings, are excluded from classification in heading 3924 and are 
instead classified in heading 3925, which provides for other builders’ 
ware of plastics, not elsewhere specified or included. By Explanatory 
Note definition, “permanent installation” includes screws, nails, bolts 
or adhesives. 

Therefore, a paper towel holder which stands on the counter is classi- 
fied in heading 3924, while a paper towel holder which is screwed into 
the wall is classified in heading 3925. A soap dish or tooth-brush holder 
designed to be placed on the sink is classified in heading 3924, while a 
soap dish or tooth-brush holder designed to be nailed to the wall is clas- 
sified in heading 3925. A hook which hangs over the top of a door, or one 
which attaches to the shower with a suction backing, is classified in 
heading 3924, while a hook with an adhesive back which bonds to the 
door or wall is classified in heading 3925. 

Other articles which are intended for permanent installation are also 
provided for in heading 3925, even though they are principally used in 
and around the home. These articles include door knobs and handles, 
ornamental architectural features such as ceiling medallions, shutters, 
blinds, balconies, fencing and gates. 


Magnetic Articles 


Many articles today incorporate magnets. This is particularly true in 
the case of decorative items such as refrigerator magnets and other 
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magnetic memo holders. Classification of such articles can often be a 
challenge. Headquarters has addressed this issue in a number of rulings 
during the last several years. In essence, this type of merchandise is con- 
sidered a composite article, and classification is governed by a deter- 
mination of “essential” character as specified in GRI 3(b). The 
competing tariff provisions usually involve one of the subheadings for 
magnets (8505.11.00 if of metal; 8505.19.00 if of other than metal) anda 
subheading which covers the material component of the non-magnetic 
portion (e.g., plastic) or, in some cases, the utilitarian feature of the 
item, such as a spring clip. A review of some significant recent rulings 
issued by Headquarters should provide some insight into this issue. 

HQ 953264, dated March 30, 1994, concerned the classification of a 
memo magnet and a hook magnet designed to be attached to a refrigera- 
tor, oven or other metal surface. The items are considered to be compos- 
ite goods because they each consist of a magnet and plastic component. 
The goods are prima facie classifiable in heading 8505, HTSUS, as a 
magnet and in heading 3924, HTSUS, as a household article of plastic. 
Because classification in a single heading cannot be determined by ap- 
plying GRI 1, the other GRI’s must be used. GRI 2(b) states that if a 
product is a mixture or combination of materials or substances that are 
prima facie classifiable in two or more headings, then GRI 3 applies. 
Under GRI 3(a), the headings are equally specific and thus it fails to es- 
tablish classification. Moving onto GRI 3(b), we have to determine 
which component provides the essential character. In the case of both 
items, the essential character is imparted by the permanent magnet 
since removing it from either article would not allow it to function as a 
magnetic memo holder or hook for metallic surfaces. The plastic por- 
tion merely embellishes the product and acts as a decorative selling fea- 
ture but has no effect on each item’s ability to perform its intended 
function. Therefore, the memo magnet and hook magnet were classified 
as magnets in heading 8505, HTSUS, in accord with GRI 3(b). 

In HQ 960004, dated January 30, 1997, the essential character of a 
plastic key holder with attached magnet was determined to be imparted 
by the magnet. Removal of the magnet from the article would leave the 
product totally incapable of functioning as a magnetic key holder for 
metallic surfaces such as refrigerators, automobile bumpers, and sheds. 
Without the magnet, the plastic portion would have little, if any, use. 
The product was classified in subheading 8505.19.00, HTSUS, as a per- 
manent magnet. 

On the other hand, in HQ 958955, dated May 9, 1996, HQ ruled that 
the essential character of a photo frame with a rubber ferrite magnet 
attached to its back was imparted by the picture frame. The frame was 
considered to be the component which distinguishes the article. The 
frame fulfills the article’s function, housing the photograph. The mag- 
net merely allows the frame to adhere to metal objects. Without the 
magnet, the frame still can display the photograph. The magnetic photo 
frame was ruled to be properly classifiable in subheading 3924.90.20, 
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HTSUS, which provides for tableware, kitchenware, other household 
articles and toilet articles, of plastics: other: picture frames. 

Other rulings on magnetic articles in which the magnet was not con- 
sidered to impart the essential character include HQ 956738, dated Au- 
gust 30, 1994, in which a spring clip with a plastic housing and magnet 
was classified in subheading 8308.90.90, HTSUS, as “other” “clasps, 
frames, * * * eyelets and the like,” and NY 816855, dated December 21, 
1995, in which a plastic bandage strip dispenser with magnet was classi- 
fied in subheading 3924.90.55, HTSUS. 


Garment Bags 


The first step in classifying garment bags is to determine whether 
they are described by heading 4202, since Chapter 39, legal note 2(ij), 
precludes classification of any article which is provided for in heading 
4202 in chapter 39 Examples of garment bags classifiable in subheading 
3924.90.55 rather than in heading 4202 are quilted multi-garment bags 
of flexible plastic sheeting designed to be hung in a closet and not de- 
signed to be carried with the person by means of a hanger. Garment 
bags which are designed for travel rather than storage are properly 
classifiable in heading 4202. It has consistently been the position of the 
Customs Service to view substantiality of construction as essential to 
determining whether an item is suitable for travel, and thus designated 
as luggage. Some of the criteria which might be considered to determine 
whether a garment is of substantial construction include the type of 
plastic (e.g., vinyl generally being more substantial than polyethylene); 
the type and quality of seams (e.g., heat sealed versus stitched); and the 
thickness of the material. 

Customs decisions HQ 955470, dated February 17, 1994, and HQ 
960411, dated October 7, 1997, and HQ 961092, dated March 24, 1998, 
provide guidance as to the methodology utilized in determining wheth- 
er a garment bag of plastic sheeting is designed for prolonged use and 
therefore designed for travel. In HQ 960411, HQ stated that “Usually, 
bags comprised of vinyl more than 4 mils in thickness denotes an article 
that has a durable construction and is designed for prolonged use and 
travel. Generally, garment bags that are comprised of vinyl less than 
4 mils in thickness are indicative of less durable bags which are not de- 
signed for repetitive use.” The Customs Service has relied upon the 
methodology for determining thickness as provided by the American 
Society for Testing Materials (ASTM) Designation 1593. 

It should be noted that the Court of International Trade (CIT) in Cen- 
tral Products Co. v. United States, 936 FSupp. 1002 (CIT 1996), in rul- 
ing upon definitions of terms as they apply to similar plastic sheeting, 
found that the use of the ASTM standards and methodology is not ap- 
propriate unless they are specified in the specific HTSUS provision or 
there is a clear Congressional intent. The CIT decision may adversely 


impact upon Customs reliance on the ASTM and is currently being re- 
viewed by Customs. 





992, CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


In HQ 960411, referenced above, HQ ruled that various styles of gar- 
ment bags, all measuring under 4 mils in thickness and all containing a 
store logo, were classified in subheading 3923.90.00, HTSUS. The items 
were considered to be not suitable for prolonged, repetitive use, and 
were considered to be designed, like a shopping bag, for consumers to 
use to protect their purchases during conveyance from the store to the 
home. It should be noted, however, that heading 3923 does not provide 
for garment bags which are used either for storage or for the transport 
of garments already in the possession of the consumer. Garment bags 
purchased empty at retail to be used for storage and occasional trans- 
port of garments, but not of sufficiently substantial construction to 
warrant classification in heading 4202, are classifiable in subheading 
3924.90.55, HTSUS. 

Jewelry and Similar Boxes 

It should be noted that jewelry boxes, cutlery boxes and similar con- 
tainers or cases, are eo nomine exemplars of heading 4202, HTSUS, and 
therefore are subject to Chapter 39, Legal Note 2(ij). Care should be tak- 
en to eliminate heading 4202 before resorting to heading 3924 HTSUS. 
Such or similar containers or cases are classified in the 1st half of head- 
ing 4202 if they are designed for travel such as a travel jewelry case. If 
for household storage only, the good is classifiable in the 2nd half of 
heading 4202 if of one of the named materials or wholly or mainly cov- 
ered with such materials or with paper. The only variety of such goods 
excluded from heading 4202, and consequently included in heading 
3924, are those which are only for storage in the home and are manufac- 
tured of a hard rigid plastics material not covered on the exterior with a 
named material of the 2nd half of heading 4202. 

Sheeting vs. Articles 

Heading 3924 is limited to articles which do not meet the require- 
ments for classification in one of the earlier headings of chapter 39. 
Therefore, any household articles which meet the definition of sheet in 
headings 3920 or 3921 are classifiable as sheet in those headings. Note 
10 to Chapter 39 states, “In headings 3920 and 3921, the expression 
‘plates, sheets, film, foil and strip’ applies only to plates, sheets, film, foil 
and strip (other than those of chapter 54) and to blocks of regular geo- 
metric shape, whether or not printed or otherwise surface-worked (e.g., 
polished, embossed, coloured, merely curved or corrugated), uncut or 
cut into rectangles (including squares) but not further worked (even if 
when so cut they become articles ready to use, e.g., tablecloths).” The 
Explanatory Notes to headings 3920 and 3921 state, “Plates, sheets, 
etc., whether or not surface-worked (including squares and other rec- 
tangles cut therefrom), with ground edges, drilled, milled, hemmed, 
twisted, framed or otherwise worked or cut into shapes other than rec- 
tangular (including square) are generally classified as articles of head- 
ings 39.18, 39.19 or 39.22 to 39.26.” 

Several household articles which frequently meet the definition of 
sheet of headings 3920 or 3921 are sponges and tablecloths. These ar- 
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ticles, when in the form of a square or rectangle which has not been fur- 
ther worked, are classifiable as sheet. Most common household-type 
sponges are made of regenerated cellulose, a plastics material. Sponges 
have also been made of polyvinyl! alcohol (PVA). When sponges made of 
cellular plastics are imported in the form of squares or rectangles, they 
are classifiable as cellular sheet in heading 3921. When imported in 
shapes such as ovals, they are precluded from classification as sheet and 
instead are classifiable as other household articles in subheading 
3924.90.55, HTSUS. (See NY 810115, dated May 9, 1995, in which rec- 
tangular PVA sponges were classified in subheading 3921.19.00, 
HTSUS, while the same sponges, with rounded edges, were classified in 
subheading 3924.90.55, HTSUS.) Inexpensive picnic tablecloths and 
bench covers consisting of rectangular sheets of plastics which have not 
been hemmed or otherwise further worked are classifiable in heading 
3920. Place mats are also occasionally imported in the form of rectangu- 
lar sheets of either heading 3920 or heading 3921. 

Mesh Body Puffs 


There has been some confusion on the classification of mesh body 
puffs or sponges. These articles are generally made of extruded polyeth- 
ylene netting, tied into a puff, with a cord affixed to the center of the ar- 
ticle for hanging. Though on first glance the netting may appear to be a 
textile, it is made from polypropylene netting formed by extruding soft- 
ened thermoplastic through a shaped die or spinneret. The mesh is not 
made from a pre-existing textile filament, but is considered to be of plas- 
tics. This type of sponge was the subject of NY 883211, dated March 22, 
1993, and is classifiable under subheading 3924.90.55, HTSUS. 
Utilitarian vs. Decorative Articles 

Another subject that has caused errors in classification is the issue of 
decorative vs. utilitarian articles. The Explanatory Notes to heading 
3924, in addition to tableware, kitchenware, and toilet articles, describe 
“Other household articles such as ash trays, hot water bottles, match- 
box holders, dustbins, buckets * * * table covers, and fitted furniture 
covers (slipovers).” Articles classifiable in heading 3924, HTSUS, are 
primarily utilitarian, rather than primarily decorative or ornamental. 
Highly decorative cups, dishes, etc. remain classified in heading 3924 as 
long as they are functional. However, heading 3924 does not include 
statuettes, wall plaques or other primarily decorative objects, even 
when they are intended for the home. 

HQ 953032, dated December 31, 1992, modified NY 850002, issued 
March 27, 1990. The items consisted of clear plastic, liquid-filled globes 
embedded in plastic bases, each containing a costumed figure in a par- 
ticular scene. Shaking the globe caused flecks or tiny objects to float 
around the figure. Water globes have no utilitarian function. They are 
primarily decorative, and are therefore excluded from classification in 
heading 3924, HTSUS. Headquarters reclassified the three water 
globes in subheading 3926.40.00, HTSUS, the provision for other ar- 
ticles of plastics * * *; statuettes, and other ornamental articles. 
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unatory Notes to heading 3926 indicate that the heading 

es of plastics or other materials not elsewhere included or 

‘Luding (among other items) statuettes and other ornamen- 
istic water globes, statuettes and other items used around 

hich have little or no utilitarian function are classified in 
926.40.00, HTSUS, and not subheading 3924.10.50, 

ubheading 3924.90.55, HTSUS. 

l'ype Articles 


}924 is limited to articles of a class or kind principally used 

and does not include articles used for activities associated 
vork rather than domestic life. Articles marketed for use in 
ol T) 


fice” generally belong to a class or kind of merchandise 


; 


used outside of the home, in an office. Such articles are prop- 
1 subheading 3926.10.00, HTSUS, which provides for 
s of plastics * office or school supplies, rather than in 
:924.90.55, HTSUS. 
lated October 30, 1990, covered a roll-top desktop stor- 
signed to hold up to eighty 3% inch computer diskettes. It 
bed as for use in both the office and the home. The case was 
ubheading 3926.10.00, HTSUS. The subject of NY 895868, 
30, 1994, was a file box, without a handle, used for storage. 
escribed as intended for home office use, the box was of a class 
rganizer principally used in an office. This box was also clas- 
subheading 3926.10.00, HTSUS, as other articles of plastics 
yr school supplies. 


tems have been considered to be sets under subheadings 

10 and 3924.90.55. A napkin ring set consisting of four napkin 

nposed of fiberglass-reinforced plastic and four 100 percent 

1apkins was the subject of HQ 084894, dated September 5, 1989. 

was ruled to be a set within the meaning of GRI 3, the essential 

being imparted by the napkin rings (that give the set that 

quality that makes it distinctive and sparks consumer interest 

yurchase the item). Under GRI 3(b), articles made up of different 

ponents shall he classified as if they consisted of the component 

which gives them their essential character. The essential character is 

determined by the nature of the material or component, its bulk, quan- 

tity, weight, value or by the role of the constituent material in relation to 

the use of the goods. Based on those elements, the set was classified un- 

der subheading 3924.10.50, HTSUS, the provision applicable to the 

plastic napkin rings. It is important to note that textile articles, such as 

the cotton napkins, contained in sets classifiable under GRI 3 are sub- 
ject to visa requirements, in this case category 369. 

In the above set it is obvious that the napkins and napkin rings will be 
used together for one purpose. There are many so-called sets, however, 
which claim classification under subheading 3924.10.50 and 
3924.90.55, but are not classifiable as sets at all. Generally they have 
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items classifiable under two or more subheadings and are sold togethe 
at retail but they are not put up for one purpose. They are intended t 
serve several different purposes. 
HQ 950609, dated January 7, 1992, classified a kitchen organizer set 
under subheadings 3924.10.5000, 8205.51.3030, bir 39.2000, and 
8211.92.2000, HTSUS. The article is described as a “27 piece ultimate 


organizer set” and consists of four measuring cups, five measuring 
spoons, one can opener, one bottle opener, one vegetable peeler, five me- 
lamine tools (spatula, slotted spoon, ladle, serving spoon, fork 
beater whipper (also known as a whisk) and eight spice bottles 
articles are attached to a revolving holder that rests on a table o1 

er. 


The ruling stated: 


The articles included in the kitchen organizer are used for 

gent purposes. Although the articles classifiable as plast ! 
ware, hand tools or knives relate to the preparat ion or servit 
food or drink, the spice bottles are principally used to store food. 
See Headquarter’s Ruling 087727. Since the components of the 
kitchen organizer are put together to carry out several different 
tivities or to meet various needs, they do not satisfy criterion 
Explanatory Note X to Rule 3(b). Since the kitchen organizer fai 
as a set, we return to GRI 1 to classify each component of the kitch- 
en organizer separately. 


HQ 960281 of August 22, 1997, classified the individual comp 
of a “Bath in a Box Set” separately under the ae numbers 
headings 3924.90.5500; 6912.00.5000; 3924.90.1010; 9403.80.6 
6303.92.2000. The items that comprise the set are a printed t 
shower curtain with a vinyl liner and plastic shower curtain 1 
printed plastic coated fabric wastebasket, a printed plastic ha mpe 
ramic or plastic lotion dispenser, a ceramic or plastic toothbrush holder, 
a ceramic or plastic tumbler, a ceramic or plastic tissue cover, and a ce- 
ramic or plastic soap dish. All items were packaged together, shipped 
and sold as a “Bath In A Box Set” and all pieces in the set will be colo 
coordinated and designed to match. 

The Explanatory Notes for GRI 3(b), provide, in part: ‘ 
in sets for retail sale” shall be taken to mean goods which 
(a) consist of at least two different articles which are, prima 

classifiable in different headings * * * 
(b) consist of products or articles put up together to meet 
ticular need or carry out a specific activity; and 
(c) are put up in a manner suitable for sale directly to users with- 
out repacking. 
HQ 960281 states: 


In this case, the subject articles meet criteria (a) and (c) since they 
are put up together for retail sale directly to users without repack- 

ing and are classifiable under more than one heading. However, at 
least several articles of the “set” perform functions unrelated to the 
functions performed by the other articles (e.g., the tumbler is for 


ment 
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drinking; the hamper is used to hold articles prior to washing; and 
the lotion dispenser is to store and facilitate access to lotion). 


\ group of articles put up for retail sale either qualifies as one set or 
fails. Customs will not choose items out of a particular retail group- 
ing and determine that these specific articles are classifiable as a 
set while the remaining articles that do not meet the requirements 
for the set are classifiable separately. See, HQ 954815, dated Janu- 
ary 31, 1994, where Customs determined that articles of a “Person- 
al Care Amenities Set,” which included a manicure stick, emery 
board, plastic cotton swabs with cotton balls, and a sewing kit con- 
taining thread, needle, buttons, and a safety pin were classified sep- 
arately since they were dedicated to more than one purpose. HQ 
954815 stated, “Customs will not attempt to construct a qualifying 
set or sets out of a failed set. When articles put up together are de- 
termined not to form a proper set for GRI 3(b), they are classified 
separately.” 


Accordingly, the combined articles do not meet the requirements 


for classification as a set since all the articles in the “set” do not per- 
form, or are not dedicated to, a single particular need or a single 
specific activity. Therefore, each article in the “Bath In A Box Set” 
is separately classifiable according to the applicable General Rule 
of Interpretation 


We have pointed out only a few of the problem areas with regard to 
heading 3924, HTSUS. When dealing with basket provisions under sub- 
heading 3924.10.50, HTSUS, and subheading 3924.90.55, HTSUS, it is 


impossible to foresee all the products which may properly be placed 
there and all the products which may be improperly entered there for 
whatever reason. 


ANTIDUMPING—MELAMINE INSTITUTIONAL DINNERWARE 

On February 25, 1997, the Department of Commerce published in the 
Federal Register its Antidumping orders for melamine institutional 
dinnerware products from Indonesia (Case No. A-560-801), Taiwan 
Case No. A-583-325), and the People’s Republic of China (Case No. 
A-570-844) based on its final determination of sales at less than fair 
value. 

These orders cover all dinnerware items (e.g., plates, cups, saucers, 
bowls, creamers, gravy boats, serving dishes, platters, and trays) that 
contain at least 50 percent melamine by weight and have a minimum 
wall thickness of 0.08 inch and are intended for use by institutions. 
Examples of institutions include schools, hospitals, cafeterias, restau- 
rants and nursing homes. Minimum thickness is the thickness of the 
product at the thinnest point. Melamine dinnerware that meets the 
physical characteristics described above that is generally sold to the re- 
tail sector and is intended for use by households is not covered by these 
orders. Excluded as well from the scope of these orders are flatware 
products (e.g., knives, forks, and spoons). The merchandise is classifi- 


able under subheadings 3924.10.20, 3924.10.30, and 3924.10.50 of the 
HTSUS. 
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Even though melamine dinnerware is classifiable under subheadings 
3924.10.20, 3924.10.30, and 3924.10.50, data analysis reveals that most 
of the classification discrepancies involve the “other” provision, sub- 
heading 3924.10.50. Inadequate product description on the invoice, 
poor communication between the importer and his filer, lack of exercis- 
ing reasonable care in preparing an entry and ignorance of the HTSUS 
may cause the merchandise to be misclassified and, as a result, the 
avoidance of payment of antidumping duties. 

For melamine dinnerware products not intended for institutional 
use, Customs officers shall require importers to have on file a declara- 
tion that the merchandise is intended for sale to the retail sector and for 
use by households. If the Customs officer is satisfied that the intended 
use of the imported merchandise is not for institutional purposes, the 
entry will not be covered by these orders. All melamine dinnerware over 
0.08 inch in minimum thickness must be entered as subject to the anti- 
dumping order unless the declaration for retail use is on file. 

Customs shall continue to suspend liquidation of shipments that are 
entered or withdrawn from warehouse, for consumption on or after Au- 
gust 22, 1996, except for those intended for retail sale for which the 
proper declaration has been filed. 


COUNTRY OF ORIGIN MARKING 

The primary purpose of the country of origin marking statute is to 
“mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or re- 
fuse to buy them, if such marking should influence his will.” United 
States v. Friedlaender & Co., 27 C.C.PA. 297, 302, C.A.D. 104 (1940). 
The marking statute, section 304, Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign ori- 
gin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit, in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134 of the Customs Regulations (19 CFR Part 134), imple- 
ments the country of origin marking requirements and exceptions of 19 
U.S.C. 1304. 

The “country of origin” for marking purposes is defined by section 
134.1(b), Customs Regulations (19 CFR 134.1(b)), to mean the country 
of manufacture, production, or growth of any article of foreign origin 
entering the United States. Further work or material added to an ar- 
ticle in another country must effect a substantial transformation in or- 
der to render such other country the “country of origin.” 

Neither the marking statute nor the regulations make any provision 
for the marking of sets. In the absence of any special requirements, the 
general country of origin marking requirements apply, i.e., every article 
that is imported into the U.S. must be marked to indicate its country of 
origin as determined by where the article underwent its last substantial 
transformation. Note T.D. 91-7, January 8, 1991. 
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According to T.D. 91-7, “if the materials or components are not sub- 
stantially transformed as a result of their inclusion in a set or mixed or 
composite good, then subject to the usual exceptions, each item must be 
individually marked to indicate its country of origin.” 

We should note that when NAFTA countries (the United States, Can- 
ada and Mexico) are involved there is a different set of rules regarding 
country of origin determination. The Annex 311 rules for determining 
the country of origin of NAFTA goods are set forth in 19 CFR Part 102. 
See T.D. 96-46, published in 61 Fed. Reg. 28932. 

Often, better communication between the importer and manufactur- 
er can remedy instances of not legally marked shipments by ensuring 
that items under HTSUS 3924 have labels that remain securely affixed 
or that cast-in the-mold lettering is discernable. 


THE IMPORTER’S RESPONSIBILITIES 


Since the enactment of the Customs Modernization Act in December, 
1993, the legal burden of correctly classifying and valuing merchandise 
has shifted from the Customs Service to the importer, who must use rea- 
sonable care in carrying out these responsibilities. Prior to importation 
the importer of record is responsible for determining a good’s constitu- 
ent components and the principal use of the product in the U.S. The im- 
porter is also responsible for insuring that the entered value is 
determined in accordance with the Customs valuation law. 

When a plastic article consists of more than one component, the im- 
porter should be aware of the principles which govern decisions regard- 
ing a product’s essential character and should obtain specific 
information from the foreign supplier regarding each component. This 
information should include each component’s weight, value, volume, 
area and function within the complete product. In order to enable Cus- 
toms to verify the importer’s determination of the product’s essential 
character, it would be helpful if the importer presents the information 
regarding each component as well as a sample or photograph of the 
item. 

A binding ruling regarding the classification of a product may be re- 
quested prior to importation. See Part 177 of the Customs Regulations 
(19 CFR 177). A ruling request should include a sample of the item as 
well as information on its use and precise composition. Each material 
which comprises the product should be identified. For mixtures, sets, or 
composite goods, a breakdown indicating the bulk, quantity, weight, 
value and role of each component should be submitted with the ruling 
request. 


WuHaT RECORDS Must BE KEPT? 


The Tariff Act requires any owner, importer, consignee, importer of 
record, entry filer or other party who imports merchandise into the U.S. 
to make, keep and render for examination or inspection, records which 
pertain to the importation of the merchandise and are normally kept in 
the ordinary course of business, for a period of time not to exceed five 
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years from the date of entry. The term “records” includes electronic 
data. These records would include purchase orders, payment informa- 
tion, shipping records, ledgers, research and development records, etc. 
In addition, certain records required for entry of merchandise must be 
produced upon demand by Customs. Failure to produce required entry 
records could lead to delays in release of your merchandise and/or to the 
imposition of penalties. 


INVOICING REQUIREMENTS 


In accordance with section 141.86 of the Customs Regulations (19 
CFR 141.86), invoices should describe the precise nature and use of the 
merchandise. Each component material of the article should be identi- 
fied. If possible the invoice should provide a complete breakdown by 
weight and a complete breakdown by value. These breakdowns would 
give us information indicating the percentage of the article (by weight 
and by value) which is represented by each component. 

The style name and brand name of the article is important and it 
would be helpful if this information appears on the invoice along with 
the marks, numbers and symbols which represent this merchandise. In 
addition, an invoice should provide information on the unit value, the 
total value of the shipment, quantity and terms of sale. When a product 
is a set, the invoice should not simply indicate the value of the entire set 
but should identify each article within the set and provide the unit value 
for each of these items. Please see “What Every Member of the Trade 
Community Should Know About: Customs Value” for information on 
determining value for Customs purposes. This publication is available 
on the Customs Electronic Bulletin Board and the Customs Internet 
Web site, both of which are described below. 


ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it through a personal computer with a modem, set up 
your terminal as ANSI, set databits to 8, set parity to N and stopbits to 1. 
Dial (703) 921-6155 and log on with your name and choose a password. 
After a few questions, you are set to get up-to-date information from 


Customs. If you have any questions about the CEBB, call (703) 
921-6236. 
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The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is http://www.customs.ustreas.gov. 

Customs Regulations 

The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1998 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1997 through March, 1998 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 

Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 


The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
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tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 13% minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by a check or money order drawn on a U.S. financial institution and 
made payable to U.S. Customs Service. 


Informed Compliance Publications 


The U.S. Customs Service has also prepared other Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series, which are available from the Customs 
Electronic Bulletin Board and the Customs Home Page (see above). As 
of the date of this publication, the following booklets were available: 

a ‘ibers & Yarns 
Buying & Selling Commissions 
NAFTA for Textiles & Textile Articles 
Raw Cotton 
Customs Value 
Textile & Apparel Rules of Origin 
Distinguishing Bolts from Screws 
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= Mushrooms 
a Marble 

a eanuts 

= Caviar 

# Bona Fide Sales & Sales for Exportation 
# Caviar 

= Granite 

= Internal Combustion Piston Engines 

a Vehicles, Parts and Accessories 

# Articles of Wax, Artificial Stone and Jewelry 

s Classification of Festive Articles 

s Tariff Classification 

= Ribbons & Trimmings 

= Footwear 

# Agriculture Actual Use 

= - Reasonable Care 

= Drawback 

= Lamps, Lighting & Candle Holders 

= ABC’s of Prior Disclosure 

# Rules of Origin 

= Records & Recordkeeping Requirements 

= Gloves, Mittens and Mitts 

= Waste & Scrap under Chapter 81 

ws NAFTA Eligibility and Building Stone 

a Tableware, Kitchenware, Other Household Articles and 
Toilet Articles of Plastics 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
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Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YoOuR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-—REG-FAIR 
(1-888-734-3247). 
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NOTICE: 


This publication was prepared for the guidance and information of the 
trade community. It reflects the Customs Service’s position or inter- 
pretation of the applicable laws or regulations as of the date of publica- 
tion, as shown on the front cover. It does not in any way replace or 
supersede the laws or regulations. Only the latest official version of the 
laws or regulations is authoritative. 


Publication History 


First Issued: November, 1998 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs Internet World Wide Web 
site (http://www.customs.ustreas.gov) and is being distributed in a vari- 
ety of formats. It was originally set up in WordPerfect® 8 using an HP 
Laserjet 5P printer driver. Pagination and margins in downloaded ver- 
sions may vary depending on the wordprocessor and/or printer used. If 
you wish to maintain all the original settings, you may wish to down- 
load the .pdf version which can then be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


1993, Title VI of the North American Free Trade Agreement 

L. 103-182, 107 Stat. 2057), whichis alsoknownasthe 

ition Act or “Mod Act,” became effective. These provisions 

ns of the Tariff Act of 1930 and related laws. Two new con- 

cepts w emerge from the Mod Act are “informed compliance” and 
shared respor 


rsibility.” These concepts are premised on the idea that in order 
ntary compliance with Customs laws and regulations, the trade 
) be clearly and completely informed of its legal obligations 

the Mod Act imposes a greater obligation on Customs to provide the 
ved information concerning the trade community’s responsibi- 

its under the Customs and related laws. In addition, both the trade 
isibility in carrying out import requirements. For ex- 

the Tariff Act, as amended, (19 U.S.C. §1484) the im- 

is responsible for using reasonable care to enter, classify and 
rchandise, and provide any other information necessary to en- 

) properly assess duties, collect accurate statistics and determine 

r applicable legal requirement is met. The Customs Service is 
for fixing the final classification and value of the merchandise. 
n importer of record to exercise reasonable care may lead to delay 
f merchandise or the imposition of penalties. 
n given a major role in meeting Customs informed com- 
ilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
ights, record keeping, drawback, penalties and liquidated damages. 

The Textile Branch, Commercial Rulings Division, Office of Regulations and 
Rulings has prepared this Index of Rulings as a companion to What Every 
Member of the Trade Community Should Know About: Textile & Apparel 
Rules of Origin, as part of aseries of informed compliance publications advising 
the trade community of changesin Customs procedures as a result of the Mod Act 
and the Uruguay Round Agreements Act. It is hoped that this material, together 
with seminars and increased access to Customs rulings, will help the trade com- 
munity in improving voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, animporter may wish to obtain a ruling under Customs Regulations, 
19CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

STUART P SEIDEL, 

Assistant Commissioner, 


Office of Regulations and Rulings. 
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RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS 
INTRODUCTION 

Section 334 of the Uruguay Round Agreements Act (Pub. L. 103-465, 
codified as 19 U.S.C. § 3592) established rules of origin for textile and 
apparel products which are imported into the Customs Territory of the 
United States. Except as otherwise provided by statute, these rules ap- 
ply for purposes of the Customs laws and the administration of quanti- 
tative restrictions (quotas). The law required the Secretary of the 
Treasury to promulgate implementing regulations, which appear as 
section 102.21 of the Customs Regulations (§ 102.21 CR, 19 CFR 
§ 102.21). 

This Index of Rulings is a companion to What Every Member of 
the Trade Community Should Know About: Textile & Apparel 
Rules of Origin, which explains the rules. While it is only a guide, that 
publication provides the basis of the rules in a format which should be 
useful to importers and exporters. 

It must be remembered that this publication is only an index to rul- 
ings. It should only be used as a general guide and starting point for 
your research. If there are any technical questions, they should be ad- 
dressed to the Commercial Rulings Division or to the National Com- 
modity Specialists Division, in the Office of Regulations and Rulings. 
Multi-country processing of goods often leads to origin determinations 
based upon the place where the most important processing operation 
occurred or, if that cannot be ascertained, the last place where an impor- 
tant processing operation occurred. Such determinations can only be 
made on a case-by-case basis, conditioned upon the specific facts in each 
case. As such, binding rulings are recommended. Binding ruling re- 
quests and technical questions may be sent to: 

U.S. Customs Service 

Director, National Commodity Specialists Division 
6 World Trade Center 

CIE, Room 437, ATTN: Binding Rulings Section 
New York, New York 10048 or 


Office of Rulings and Regulations 
Commercial Rulings Division 
U.S. Customs Service 

1300 Pennsylvania Ave., NW 
Washington, DC 20229 

Although ruling requests may be sent to New York or Headquarters, 
as a general rule initial rulings are issued by the National Commodity 
Specialists Division in New York, while Customs Headquarters consid- 
ers any appeals. 

The requestor should be sure to specify that the ruling is requested 
pursuant to the textile and apparel rules of origin in § 334. Complete 
information should be supplied as to manufacturing and processing 
and a sample (or drawings if a sample is not practical) showing exact 
subassemblies or processing steps should be submitted with the request 
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for a ruling. Rulings requested from New York should be answered 
within 30 days if information provided by the requestor is complete. 


INDEX of RULINGS 
U.S. Customs Binding Rulings on Country of Origin 


Customs 
Classification Item Date of Ruling Ruling No. 
| Woven Tops Women’s Blouse Feb. 22, 19 HQ 958851 | 
Clarification of HQ 958851 May 15, 1996 HQ 959222 


Men’s Woven Rayon ae a 
Button-Front Shirt Mar. 18, 1996 HQ 958792 

foxtrashin [area 08 HQ | 
a 
Ns Woes Taro Sit [Jone 1566 [ HOSTS | 


Polo Shirt with Ribbed 
Waistband June 14, 1996 HQ 958640 
Men’s and Boys’ Woven 
Shirts June 14, 1996 HQ 958971 


Ns Woen Shins [sone 150 gens | 
Nose Fae Sit | _soreas 18 [qe | 
TongSeee she [sap 08 [Heo | 
Noss Wowe his [apa 068 [mean | 
omens Ane 11008 | Qe | 
ksi [Sp 1 188 | ons | 
a 
Sie one [nee | 
| Men’s Partially Lined Shirt | | Men’s Partially Lined Shirt | Partially Lined Shirt | Oct. 23,1996 | HQ959674 | 


ee 
Lined Shirt Nov. 7, 1996 HQ 959925 
Men’ | Men’s Woven Cotton Shirt | | Men’s Woven Cotton Shirt | Cotton Shirt | Jan. 16,1998 | NY.C82809 | 
ieadecet At [wes | 
Ns Woven Coon Sis | June, 1007 | NY BHO | 
Ne Wove Sut | Mar a188 [Hen | 


Men’s Woven Shirt March 10, 1998 NY C84514 | 
Men’s Woven Welder’s Top April 30, 1998 NY C86792 | 
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ee 
Knit Tops | Sweatshirt May 6, 1996 HQ 958713 
Turtleneck May 24, 1996 
| T-Shirt May 24, 1996 
Girl’s Knit Polo-Style Shirt May 28, 1996 | HQ 958930 | 
Sweatshirt May 28, 1996 | HQ.958656 | 
Sweatshirt Cardigan | May 31,1996 | HQ958656 | 


“Joint” Sweatshirt 
Horizontal Front Panels) May 31, 1996 HQ 958656 


ansie | | 
fram av [| 
fee | as [a | 
murs | Aono reac 
Mock Turtleneck T-Shirt | Aug.6,1996 | HQ959482 | 
Turtleneck T-Shirt | Aug. 6,1996 | HQ959482 | 
T-Shirt with Crew Neck | — Sep. 5,1996 | HQ959593 | 


T-Shirt, oversized with [sae lao 
Crew Neck Sep. 5, 1996 HQ 959593 
Tank Top HQ 959 
T-Shirt with Crew Neck ee 
a 
Toners Fain [ox 25.088 [QBS | 
Men’s Polo Shirts | Nov. 5,1996 | HQ 959899 | 
a 


Men’s Knit Shirt Nov. 7, 1996 HQ 959904 | 
Nov. 26,1996 __| HQ560044 | 
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no |. | 


Classification 


[Customs] 
Cee. | m Date of Ruling Ruling No. 
]GolfShirt Shirt Jan. 16, 1997 HQ 959590 | 


ee Knit Shirt NY B81348 
Polo Shirt Feb. 24, 1997 HQ 960059 
T-shirts and Polo Shirts August 22, 1997 HQ 960281 
tire | aware 
Sa 
Men’s Knit Pullover NY C84911 
May 28,1998 | NY C87388 
Woman’s Knit Cardigan | July 14,1998 | HQ960516 | 
tas Garment [Au 866 [ WY C6 | 
a co 


Women’s Knit Garment Apr. 9, 1996 HQ 958848 a 


Clarification ofHQ 958848 May 17, 1996 HQ 959243 | 


Girl’s Knit Sweater Vest May 28, 1996 HQ 959168 


Knit to Shape Sweater Aug. 5, 1996 HQ 959518 | 


Woman’s Button-Front Knit 
Sweater Sep. 9, 1996 HQ 959582 


Woman’s Sleeveless Sweater 
Vest Sep. 16, 1996 HQ 959628 


Women’s Long Sleeve 
Cardigan Sweater Sep. 16, 1996 HQ 959628 


Women’s Cardigan Oct. 3, 1996 HQ 959484 of 
Long Sleeve Acrylic Sweater Jan. 29, 1997 HQ 959772 | 


Crew Neck Sweater Jan. 29, 1997 HQ 960045 | 
Aug. 22,1997 _ | HQ 960281 | 





3812 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


[Customs 
Women’s Knit Pullover 
Garment Nov. 10, 1997 HQ 960884 
Women’s Knit Pullover 
Garment Nov. 21, 1997 HQ 960651 
Women’s Knit Pullover 
Garment Nov. 24, 1997 HQ 960871 


even Nova. a [ Ona | 
a a 
omseKnivear [Macha ie | Rewer | 
[coi Tse [Women's Wonshcet | Ape mabe | qamns | 
eeatieee | Mays 10 [Hen | 
Foneredect [Nay 7188 [Hao | 
FWomerecees _|_Nayit. a8 [Heo | 
ck | dane 1008 [Hans | 
[rain Geen | sores soe | Haan | 


Rain Jacket with Gore-Tex June 25, 1996 HQ 959246 


Shikari Jacket with 
Gore-Tex June 25, 1996 HQ 959246 


nweriect [Sern 008 | Qos | 
psi ane gece | 
fcsRata | _on.0 000 [aout | 
Womareseke [on 241008 [HQ | 

[Row 8 [Hao | 
is cet [Now 88 [ HQ e03 | 
Nas ine cat [don 1007 [HQ 0 | 
owsiecet [don 00? [Qos | 
Nowe S-Type snios [dena 1007 | HQ | 


Child’s Pullover Style | 
Jacket May 12, 1997 HQ 960404 


Men’s Suit Jackets July 8, 1997 HQ 960073 


Men’s Lined Pullover Style 
Jacket Sep. 15, 1997 HQ 960491 


Men’s Outerwear Jacket Dec. 9, 1997 NY C81481 
Clarification of NY 


C81481 Jan. 9, 1998 HQ 961214 
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Classification Ruling No. 


Men’s Outerwear Jacket April 30, 1998 NY C86012 | 
Men’s Outerwear Jacket April 30, 1998 | NY c86013 | 


Men’s and Boys’ Outerwear 
Jacket April 30, 1998 NY C86014 


Men’s Outerwear Jacket May 12, 1998 NY C84660 | 


Men’s Outerwear Jacket June 24, 1998 
Revocation of NY C88903 July 29, 1998 


niet [ae ar | 
Women’s Suit Jackets | Oct.6, 1998 | HQ 962188 | 


Bib BibSkirt = June 11,1996 | HQ 959046 | 
J |Woman’sPareo Pareo Sep. 5, 1996 HQ 959500 
Woman’s Jean Style Skirt Oct. 1, 1996 HQ 959530 
Wov | Woven Skirt with Front Fly | | Woven Skirt with Front Fly | with Front Fly Oct. 28, 1996 HQ 959689 | 
Woven Skirt with Front 

Button Opening Oct. 28, 1996 HQ 959689 
Woven Skirt with Zipper 

Front Fly Oct. 28, 1996 HQ 959689 


Bib Skirt Dec. 16, 1996 HQ 959956 
| 


| Woven Casual Trousers Feb. 28, 1996 HQ 958659 


ustoms | 


Twill Shorts & Madras 
Shorts HQ 958923 


Women’s Woven Wool Pants Pergo 
& Shorts Apr. 10, 1996 HQ 958964 
Men’s Woven Trousers | May3,1996 | HQ958026 | 
rious | avons [a9 | 
Men’s Woven Trousers HQ 958797 
sions | Mr [Ha | 


Men’s Knit Pants May 21, 1996 HQ 958669 | 


Men’s Cotton Woven 
Trousers w/Lining May 21, 1996 HQ 959045 
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j -ustoms j 
| Classification Item Date of Ruling Ruling No. 
| 


Men’s Cotton Woven 
Jumpsuit May 21, 1996 HQ 959045 


Women’s Cotton Woven 
Jumpsuit w/Lining ay 2 HQ 959045 


Men’s or Boys’ Overalls May 31, 1996 HQ 958667 | 
Men’s Boxer Shorts June 6, 1996 HQ 959245 | 
Men’s Denim Jeans June 11, 1996 HQ 958973 


Men’s woven Trousers June 11, 1996 HQ 958973 
Bib Overall June 11, 1996 HQ 959046 
Girls’ Jeans June 14, 1996 HQ 958929 


Men’s and Women’s Pants 
and Shorts June 21, 1996 HQ 559853 


Men’s Twill Pants HQ 958652 | 
einieas | suman oe —[ Ha | 
Men’s Twill Pants | July 10,1996 | HQ959343 | 
i Wovens | aah no [wa | 
FionersSe | sas. 150 [Wa | 
Women’s Twill Shorts | duly 25,1996 | HQ959397 | 
Jogging Pants HQ 959531 | 
oneredhas | A 08 —[ Wan | 
a CS 
HQ 959425 
Woven Cotton Pants | Aug. 28, 19961 | HQ 959543 | 
sera ee [we | 
Frees] sp, 186 [Wao | 
a 


Children’s Pull-On Snow 
Pants Oct. 9, 1996 HQ 959527 
Children’s Insulated Ski 
Pants with Bib Oct. 9, 1996 HQ 959527 


Twill Zipper Fly Pants Nov. 5, 1996 HQ 959898 | 
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a 


eter s Woven Denim 

Trousers March 11, 1997 NY B82486 
Women’s Woven Wool 

Trousers June 11, 1997 NY B85018 
Men’s Woven Cotton Pants 

and Overalls June 30, 1997 NY B86040 


|Men’sSuit Pant = s Suit Pant July 8, 1997 HQ 960073 | 


i s Woven Trousers and 

Shorts July 24, 1997 HQ 960545 
Men’s and Boys’ Woven 

Athletic Trousers Nov. 5, 1997 HQ 960812 


Men’s Five-Pocket Jeans March 10, 1998 NY C84514 | 
Men’s Twill Trousers March 10, 1998 NY C84514 | 


Men’s Woven Welder’s | apr an, 1006 | wy casre | 
Pants April 30, 1998 NY C86792 
May 6, 1998 NY €85423 | 
faoron [mar aco_[r| 
ee — ee 


TextileBelt = Belt Apr. 5, 1996 HQ 959027 


Clarification ea issue date in 
a 959027 HQ 959744 


corsa | rai — [Ha | 
EC 
onset we | ae | 
ener =| a | 


Silk Scarf June 13, 1996 HQ 959275 
Silk Scarf June 26,1996 | HQ 959331 | 
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Classification 


Item 
Coated Work Gloves 


Reversible Scarf 


Printed Silk Tie 
Dyed Silk Tie 
Wool/Silk Scarf 
Printed Scarf 
Synthetic Golf Glove 
Leather Golf Glove 
Elastic Braided Belt 
Knit Gloves 

Elastic Braided Belt 
Silk Scarf 

Woven Work Gloves 


Gore-Tex Fabric Socks 


Pe ee ee ee 
a ee] 
July 3, 1996 HQ 959337 | 
PAR | 
RS | 
Aug. 6, 1996 HQ 959395 
HQ 959566 
seer [anon | 


Sep. 12, 1996 HQ 959608 


July 23, 1996 


Aug. 6, 1996 


Sep. 12, 1996 HQ 959608 


Sep. 12, 1996 HQ 959608 | 


HQ 959667 | 


Sep. 20, 1996 


Sep. 20, 1996 HQ 959671 | 


Oct. 23, 1996 HQ 959763 


Oct. 25, 1996 HQ 959827 | 


HQ 959805 | 


HQ 560074 | 


Oct. 29, 1996 


Oct. 31, 1996 


Scarf Necklace 
Knit Gloves 


Knit Gloves 


Knit Gloves and Mittens 


Reversible Stole 


Nov. 27, 1996 | HQ 959865 | 
March 7, 1997 | HQ 560106 | 
[reer was | 
[ona [ra | 


March 2, 1998 HQ 961133 


fae =a [cms | 
fet ~My oe | 


Polar Fleece Scarf 


June 8, 1998 NY C87769 | 


Reversible Scarf June 25, 1998 NY C88920 | 


Polyester/Silk Scarf July 10, 1998 NY €89224 
Oct.8, 1998 _| HQ 960841 | 
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ee 
a a 
[eee ssa | 
esa | 
[inten arenes | Jay 1608 [HQ aEHS | 
aay ‘| sene 18 [Qa | 
WenereRae | _ men ooo [was | 
tine | _on.az 1077 | qamor | 
in [Av amt [ NV oe | 
a 
Nesrene Gop ‘| Spt. 1008 | Nv DTaT | 
ae 
[Bae 6 Tages [PVC Lined Toe | Maya 186 | HQ 


PVC Lined Insulated 

Cosmetic Carry-All May 2, 1996 HQ 958626 
PVC Lined Dome-Shaped 

Pouch May 2, 1996 HQ 958626 
PVC Lined Duffel-Shaped 

Pouch May 2, 1996 HQ 958626 
PVC Lined Flat Cosmetic 

Bag May 2 HQ 958626 


| Cassette Tape & CD Cases _| | Cassette Tape & CD Cases _| & CD Cases erie | 
after | sane2 18 [nor | 
raya 08 Ho | 


|Backpack = | July 26,1996 | 26, 1996 HQ 959417 


ie Carrying Case 
and Accessory Pouch July 31, 1996 HQ 959542 


Aug. 6, 1996 _| HQ959414 
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Classification 


ustoms : 
Date of Ruling Ruling No. 
Soft-Sided Luggage Aug. 19, 1996 HQ 959016 | 


Small Cosmetic Bags Aug. 20, 1996 HQ 959478 | 


Small Flat Rectangular 
Cosmetic Bag Aug. 20, 1996 HQ 959478 


Tote Bag with Zipper Top 
Closure Sep. 3, 1996 HQ 959569 


Duffel Bag with Top Zipper 
Opening Sep. 3, 1996 HQ 959569 


Waist Pack Sep. 3, 1996 HQ 959569 
Tote Bag Sep. 12, 1996 HQ 959537 | 


Cookware Sep. 17, 1996 HQ 959668 
en erate |S a ws | HR | 
Expandable School Bag | Oct.29,1996 | HQ959842 | 
Carry-All Lunch Bag | Oct.29,1996 | HQ 959482 | 
Round Shaped Travel Bag Oct. 29, 1996 | HQ 959842 | 
Backpack Dec. 24, 1996 | HQ 959676 | 


Duffel Bag Dec. 24, 1996 HQ 959676 | 


Duffel Bag Jan. 16, 1997 HQ 959979 | 


Vegetable/Grain/Produce 

Bag April 23, 1997 HQ 960087 
Duffel Bag June 6, 1997 HQ 960321 | 
Carry-all and Backpacks June 6, 1997 HQ 960483 | 


Padded Waist Bag, Waist 
Bag, Round Travel Bag, 
Gym Bag, School Bag July 24, 1997 HQ 960484 


Insulated Lunch Bags and 
Insulater Cooler Bags Aug. 12, 1997 HQ 959675 


Computer Carrying Case 
and Accessory Pouch Oct. 27, 1997 HQ 961031 





| 


Home 


Furnishings 
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ae ——[ a 
Travel Bags April 7, 1998 | NY c85010 | 
April 8, 1998 NY C86147 
Backpacks and Duffel Bag | April 14,1998 | HQ 960803 | 
Nylon Garment Bag | July9, 1998 | NY C8ses8 | 


Insulated Cooler Bag Oct. 26, 1998 HQ 960515 


Down Comforter Mar. 18, 1996 HQ 958651 


armaie | Apres [a | 
Clarification of HQ 959039 | May5,1996 | HQ959199 | 
ae fa [ee | 
[contr [anes [sn | 
Bedsheets and Pillowcases | June 3, 1996 | HQ.959029 | 
aw 


Double Swag Shower 
Curtain June 14, 1996 HQ 959266 
Double Swag Window 
Curtain June 14, 1996 HQ 959267 


Lined Curtains, Blinds and ; 

Bed Canopies June 20, 1996 HQ 959274 
| Swags and Informal Shades | and Informal Shades June 20, 1996 HQ 959274 | 
Double Swag — 

Curtain with PVC Liner June 24, 1996 HQ 959268 
Bed | Bed Skirt and Pillow Sham | and Pillow Sham June 24, 1996 | HQ.959327 | 959327 


| Sheets and Pillow Cases | and Pillow Cases July 3, 1996 HQ 959387 = 


Duvet Covers ornate Pillow 
Shams July 8, 1996 HQ 959200 


| Pillow Case and Flat Sheet | Case and Flat Sheet July 8, 1996 HQ 959200 : 


July 18, 1996 seat 
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a ca CTC 
Textile Furnishing | July 23,1996 | HQ 959362 | 
Foe Sa [va 0 aa | 
Sheets and Pillowcases HQ 959422 | 
Curtain Panel Aug. 6, 1996 | HQ 959367 | 
Sc a 


Wallhanging Aug. 6, 1996 HQ 959414 
Fitted Sheet Aug. 6, 1996 HQ 959420 


Clarification of HQ 959420 Aug. 12, 1996 HQ 959623 | 


Cushion Covers and Chair 

Pads Aug. 6, 1996 HQ 959495 
Bed Set, Comforter, 

Bedspread and Sham Set Aug. 6, 1996 HQ 959544 


Patchwork Throw and Quilt Aug. 22, 1996 HQ 959547 | 
Comforter Sep. 3, 1996 HQ 959304 ' 


Quilted Bedspread Sep. 3, 1996 HQ 959304 | 


Pillow Shams (part of a 
bedset) Sep. 3, 1996 HQ 959304 


Bed Skirt (part of a bedset) Sep. 3, 1996 HQ 959304 | 


ea [som [em 
(part of a bedset) Sep. 3, 1996 HQ 959304 
nine Fod Gor Se. 8 1008 [HQ | 
Flown Pibw Shan | Se. 186 [ess | 
fea Ss [nn | 


Dust Ruffle, Pillow sham, 
Pillow Cases, Duvet Cover, 
Dust Ruffle and Flat Sheet Sep. 16, 1996 HQ 959460 


Sep.20, 1996 __| HQ 950365 | 
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nnn 
ustoms 
Classification Item Date of Ruling Ruling No. 


low }PillowShams | }PillowShams | HQ 959365 | 
See conan | aaron [nan | 
Comforters and Pillow | Oct. 1,196 | HQ959592 | 
Revocation of HQ 959592 | —Oct.9,1996 | HQ.959834 | 


Double Swag Shower 
Curtain with PVC Liner Oct. 8, 1996 HQ 959706 


Bedspread Oct. 24, 1996 HQ 959779 | 


Comforter Nov. 1, 1996 HQ 959912 


Dust Ruffle Nov. 1, 1996 HQ 959912 
Pillow Sham Nov. 1, 1996 HQ 959912 | 


Blanket Nov. 4, 1996 HQ 959609 | 


Shower Curtain with PVC 
Liner Nov. 22, 1996 HQ 959929 


Shower Curtain with PVC 
Liner Nov. 22, 1996 HQ 959930 


FoF | set wor [ror | 
a CO 
Clarification of 959620 April 11, 1997 | HQ 960388 | 
tres [rs | 


Buckwheat Hulled Pillow March 25, 1997 NY B82500 


Decorative Pillows Apr. 22, 1997 HQ 960337 H 


Fabric Roller Shades . 18, 1997 NY B83674 


Fabric Snowman Wall 

Hanging May 6, 1997 NY B84233 
Pillow Cover and Piliow 

Case May 8, 1997 NY B84100 


Mattress and Pillow Cover Oct. 22, 1997 HQ 960524 | 





322 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 51, DECEMBER 23, 1998 


j a a eT ee ~~ Customs | 
Infant’s Comforter Set 
Knit Sheet Set March 17, 1998 


Down Comforters and 

Pillows March 18, 1998 NY C85146 
Comforter, sham, bedskirt, 

and sheet set Apr. 10, 1998 HQ 959813 


Fleece Blanket Apr. 17, 1998 NY C85771 


Buckwheat Hull Filled Neck 
Pillow Apr. 22, 1998 HQ 960870 


Buckwheat Hull Filled Neck 
Pillow Apr. 22, 1998 HQ 960854 


Patchwork Pillow Cover May 6, 1998 NY 86497 . 


Flat sheet, Fitted Sheet, 
Pillowcase, Kitchen Towel May 13, 1998 NY C87031 


Polar Fleece Blankets June 23, 1998 NY C88176 . 
Tablecloths NY €88823 | 


Napkins, Table Tops, 
Tablecloths July 7, 1998 NY C88792 


Curtains and Valances August 2, 1998 NY C89713 


Silk Pillow Cover NY D81079 


fae =i | 
cats Oat m —_[ goon | 
fost [onan aom_[ Danae | 


Backpacking Dome Tent May 9, 1996 HQ 958802 


Clarification of HQ 
958802—-scenario II May 28, 1997 HQ 960381 





Classification 
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ustoms j 
Date of Ruling Ruling No. 


Cabin Tent May 9, 1996 HQ 958802 


Clarification of HQ 


958802—scenario II May 28, 1997 HQ 960381 


Family Size Dome Tent May 9, 1996 HQ 958802 | 


Tents June 6, 1996 HQ 959261 | 


Nylon Tents June 17, 1996 HQ 959311 


Modification of HQ 


959311—scenario II August 1, 1997 HQ 960576 


June 18, 1996 HQ 959370 |] 
Backpacking Tents July 17, 1996 HQ 959394 | 


Country Lodge and Deluxe 

Country Lodge July 17, 1996 HQ 959394 
Grand Teton/Ponderosa, 

Sequioa July 17, 1996 HQ 959394 


Little Camper July 17, 1996 HQ 959394 | 
Malibu July 17, 1996 HQ 959394 | 
Hideline July 17, 1996 HQ 959394 | 


Me Too Play Tent July 


17, 1996 HQ 959394 


Canopy Aug. 


Backpacking Tent Aug. 


Backpacking and Family 


Tents Aug. 


Play Tents Sep. 


22, 1996 HQ 959533 | 
28, 1996 HQ 959462 | 


28, 1996 HQ 959462 


12, 1996 HQ 959499 | 


feo 88 | on | 
Som uss [Dee a 58 | Hoon | 
vinous [ap 007 | Hasonc | 
[Tents Feb. 3, 1998 _| HQ967118 | 
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7 a SS eeeennnnggennnsannnnssneseeseeeet 
ustoms 
Classification Item Date of Ruling Ruling No 


Other Apparel 
and Garment 


l'rouser Panels June 20, 1996 HQ 959122 


Knit and Woven Dress June 20, 1996 HQ 959122 


Women’s Suit with 
Handkerchief July 3, 1996 HQ 959341 
Women’s Dress and Belt July 18, 1996 | HQ 959342 


Women’s Panties ug. 13, 1996 HQ 959539 


Women’s and Girls’ 
Swimsuits Sep. 3, 1996 


Women’s Panties Sep 6, 1996 
Wedding Dress Sep. 12, 1996 
Men’s Lightweight Vest 5 17,1 } 
Vest 


-ram Suit with Mittens and 
once t. 9, 1996 


Babies’ Jumpsuit 
Bustier Nov. 27, 1996 


Women’s Dress, belt and 
shawl ‘eb.20, 1997 


Men’s Suits 


Garment Part April 22, 1997 HQ 960322 


Unisex Woven Robe NY B84236 | 
Ballistic Resistant Vest July 17, 1997 HQ 960477 | 


Men’s Suit Type Jacket 
Components Sep. 1, 1997 HQ 959850 


Men’s Suit-type Jacket 
Components Nov. 1, 1997 HQ 960765 


Women’s and Men’s Spa 
Wraps April 9, 1998 NY C85028 


Men’s Suits and Vests June 11, 1998 HQ 9615. 52 | 
|_Sept. 16,1998 __| Ny D81780 | 


———__—_:._ $§$7#7SFSFTGHeC_-~-_-’x”.”.-——”—u””>n”On--N 
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ustoms j 
Co poe 
Fabric and Fiber 
Waste Cotton Finished Fabric June 20, 1996 HQ 959122 


a 
a EE 
Fesmartraice | Wb eH as | 
rein His | 
ie Weme «maw an [| 
a 
ea ae [gato | 
fre «mae [nee | 
a EC 
a SE 
Se 
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Comforter 

Shells, Pillow 

Shells, and 

Other Pillows Pillow shell June 14, 1996 HQ 958894 


a 
[mtorr stat [foes ane Ham | 
a 
ioe Neri [ra | 
Sonat [fo [ a | 


Miscellaneous 
Items Headband Mar. 25, 1996 HQ 958700 


Fabric |Fabric Logo Labels Labels Apr. 26, 1996 ceed 
June 20, 1996 

vase [arama | 
died Stamper | sab 68 [ HOT | 
[Diaper Stacker__|_July 18, 1996 _] HQ.959347_ | 
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ustoms j 
Item Date of Ruling Ruling No. 
[roning Board Cover and 
Pad Sep. 9, 1996 HQ 959557 
I csnensnesessnenpnsencereein 


[Bebo s Bib Sep. 17, 1996 HQ 959673 | 
Learning Book Bag HQ 559982 | 


Bib Apron and Sleeve 
rotec 


L rotector Sep. 20, 1996 HQ 959672 


Garden Umbrella Sep. 25, 1996 
Fas [ox nn [name | 
Christmas Tree Skirts HQ 559790 | 
Elastic Tie Downs Oct. 23,1996 | HQ 959725 
Clarification of HQ 95972! | Feb.6,1997 | HQ959995 | 
ae ofHQ 959725 | Feb.6,1997 | HQ959995 | 
aor of HQ 959725 | Feb.6,1997 | HQ959995 | 

Clarification of HQ 959725 | Feb.6, 1997 | HQ.959995 | 

Clarification of HQ 959725 | Feb.6,1997 | HQ959995 | 

All-Purpose Clothesline | Oct. 23,1996 | HQ959725 | 
canioumangawr | Faw [Rani 

Braided Nylon Mason’s Line | Oct. 23,1996 | HQ959725 | 
cantatas | Rae? [Rao | 
Farrar | on a os Ha | 


Furniture Moving Pads Oct. 28, 1996 HQ 959742 : 
Cloth Covered Hanger Oct. 31, 1996 HQ 959863 | 





| 
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| ee 


Date of Ruling 


Drain Net 


Eyeglass Pouch 


Infant Diaper 


Infant Diaper Cover and 
Diaper in One 


Hand Painted Canvas 


Contact Lens Cleaning Discs 


Textile Strip 


Baby Carriers 


Adult Diapers 
Bag Liners 


Cleaning Cloth and Vinyl 
Carrying Case 


Appliance Strap 
Appliance Strap 


Cleaning Cloth, Nylon 
Pouch, Bottled Lens Cleaner 
and Lens Treatment, Vinyl 
Cases, Keychain/Optical 
Screwdriver 


Balloon String March 24, 1997 


Needlecraft Set 


Feb. 3, 1997 
| 
Feb. 4, 1997 HQ 959525 |} 


Automotive Carpeting 


No L. 1996 


Nov. 4 


1996 


Nov. 7 


1996 


Nov. 7, 


1996 


Nov 


, 1996 


Nov 


, 1996 


Nov 


, 1996 


Nov. 


, 1996 
1996 


Nov. 13, 1996 | 


HQ 959523 


Nov. 22, 1996 HQ 959503 


Dec. 2, 1996 HQ 559655 


Dec. 13, 1996 


Gazebo Skins Dec. 18, 1996 


HQ 959913 
HQ 959911 
Dec. 20, 1996 HQ 959980 
Jan. 30, 1997 HQ 960056 


HQ 959400 





March 20, 1997 HQ 960173 


March 20, 1997 HQ 96017 


March 24, 1997 HQ 959526 
HQ 959917 
Apr. 4, 1997 


June 6, 1997 HQ 960305 


Restraint Systems 


Oct. 22, 1997 


HQ 960794 | 
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ustoms j 
Item Date of Ruling Ruling No. 


Classification 


Nonwoven Iron on Hem 
Material 


Quilted Piece Goods 
Sleeping Bag Shells 
Infant’s Bib 
Surgical Towels 
Inked Typewriter Ribbon 
Textile Pumpkins 
Fabric Trinket Boxes 
Headband 
Adult Bib 
American Flags 
Chenille Yarn 
Chenille Yarn 
Replacing NY C85483, 
dated March 27, 1998 
Braided Cord 
Clarification of NY 
C87233 
Headband 
Quilted Piece Goods 
Laminated Material 


Ceiling Fan Blade Covers 


Surgical Towels 


Incontinent Pull on Pant 
Yarn 


Surgical Towels 


Oct. 27, 1997 HQ 960802 | 


Nov. 5, 1997 HQ 960955 


[oon Prey 
Jan.22, 1998 NY (82957 | 
Feb. 18, 1998 | HQ961166 | 
Feb. 18, 1998 | HQ961169 | 
March 12, 1998 | NY C8458 | 
March 28, 1998 


April 7, 1998 NY C86930 


May 22, 1998 NY C87233 
July 1, 1998 NY C89549 


[ioe ae | aT | 
[eee S| 
[irae [ra | 
ae na [ee | 
[rie [EROS | 
[are a [Noe | 


Aug. 21, 1998 NY D81252 


Award Ribbon Sept. 28,1998 | NY D82327 | 
Adult Bib Oct. 1, 1998 HQ 962001 | 
6307 Merchandise Sept. 30, 1998 HQ 962038 | 


Hairbands and Hair 
Scrunchies Oct. 8, 1998 HQ 960841 


Surgical Towels Oct. 9, 1998 NY D82613 | 
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| Customs] 
Classification Item Ruling No. | 
Infant’s Car Seat Pads Oct. 29, 1998 NY D83542 | 
[ NY Da3713 | 
ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 
The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc. which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it through a personal computer with a modem, set up 
your terminal as ANSI, set databits to 8, set parity to N and stopbits to 1. 
Dial (703) 921-6155 and log on with your name and choose a password. 
After a few questions, you are set to get up-to-date information from 
Customs. If you have any questions about the CEBB, call (703) 
921-6236. 
The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gouv. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1998 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1997 through March, 1998 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
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Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 

Customs Bulletin 

The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 13/2 minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
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and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 13800 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by acheck or money order drawn on a U.S. financial institution and 
made payable to U.S. Customs Service. 


Informed Compliance Publications 


The U.S. Customs Service has prepared a number of Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series. As of the date of this publication, the 
subjects listed below were available. 


aXe 1. Customs Value (5/96) 
aXe 2. Raw Cotton: Tariff Classification and Import Quotas 
(5/13/96) 
3. NAFTA for Textiles & Textile Articles (5/14/96) 
4. Buying & Selling Commissions (6/96) 
5. Fibers & Yarn (8/96) 
6 
7 


. Textile & Apparel Rules of Origin (10/96, Revised 11/98) 
. Mushrooms (10/96) 
8. Marble (11/96) 
9. Peanuts (11/96) 
10. Bona Fide Sales & Sales for Exportation (11/96) 
O 11. Caviar (2/97) 
O 12. Granite (2/97) 
0 13. Distinguishing Bolts from Screws (5/97) 
1 14. Internal Combustion Piston Engines (5/97) 
0 15. Vehicles, Parts and Accessories (5/97) 
16. Articles of Wax, Artificial Stone and Jewelry (8/97) 
117. Tariff Classification (11/97) 
0 18. Classification of Festive Articles (11/97) 
19. Ribbons & Trimmings (1/98) 
20. Agriculture Actual Use (1/98) 
21. Reasonable Care (1/98) 
22. Footwear (1/98) 
23. Drawback (3/98) 
24. Lamps, Lighting and Candle Holders (3/98) 
25. NAFTA Eligibility and Building Stone (3/98) 
26. Rules of Origin (5/98) 
27. Records and Recordkeeping Requirements (6/98) 
28. ABC’s of Prior Disclosure (6/98) 
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29. Gloves, Mittens and Mitts (6/98) 

30. Waste & Scrap under Chapter 81 (6/98) 

31. Tableware, Kitchenware, Other Household Articles and 
Toilet Articles of Plastics (11/98) 


= denotes publications which are available for downloading from the 
Customs Electronic Bulletin Board ((703)—921-6155 or through Cus- 
toms Home Page on the Internet); 

pe" a ea " o 
2 indicates the publication is on Customs Home Page on the Internet’s 
World Wide Web (http://www.customs.ustreas.gov); 

@ denotes reprinted in 30/31 Customs Bulletin No.50/1, January 2, 
1997; 


denotes reprinted in 32 Customs Bulletin No.2/3, January 21, 1998. 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 


ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, RO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 
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“YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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NOTICE: 


This publication was prepared for the guidance and information of the 
trade community. It reflects the Customs Service’s position or inter- 
pretation of the applicable laws or regulations as of the date of publica- 
tion, as shown on the front cover. It does not in any way replace or 
supersede the laws or regulations. Only the latest official version of the 
laws or regulations is authoritative. 


Publication History 


First Issued: October, 1996 
Revised: November, 1998 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs Internet World Wide Web 
site (http://www.customs.ustreas.gov) and is being distributed in a vari- 
ety of formats. It was originally set up in WordPerfect® 8 using an HP 
Laserjet 5P printer driver. Pagination and margins in downloaded ver- 
sions may vary depending on the wordprocessor and/or printer used. If 
you wish to maintain all the original settings, you may wish to down- 
load the .pdf version which can then be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), whichis alsoknown asthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. §1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

his office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, record keeping, drawback, penalties and liquidated damages. 

The Offices of Field Operations, Strategic Trade and Regulations and Rulings 
originally prepared the material in this publication on Textile & Apparel Rules 
of Origin, for internal Customsuse, but are distributingit to the public as part of 
a series of informed compliance publications advising the trade community of 
changes in Customs procedures as a result of the Mod Act and the Uruguay 
Round Agreements Act. Itishopedthat this material, together withseminarsand 
increased access to Customs rulings, will help the trade community in improving 
voluntary compliance with the Customs laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
tomsissues, an importer may wish to obtain a ruling under Customs Regulations, 
19CFR Part 177, or obtain advice from an expert (such asa licensed Customs Bro- 
ker, attorney or consultant) who specializes in Customs matters. Reliance solely 
on the general information in this pamphlet may not be considered reasonable 
care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS 
INTRODUCTION 

Section 334 of the Uruguay Round Agreements Act (Pub. L. 103-465, 
codified as 19 U.S.C. § 3592) established rules of origin for textile and 
apparel products which are imported into the Customs Territory of the 
United States. Except as otherwise provided by statute, these rules ap- 
ply for purposes of the Customs laws and the administration of quanti- 
tative restrictions (quotas). The law required the Secretary of the 
Treasury to promulgate implementing regulations, which appear as 
section 102.21 of the Customs Regulations (§ 102.21 CR, 19 CFR 
§ 102.21). 

This publication was adapted from material which was originally 
prepared to help Customs Attachés in foreign countries interpret and 
explain the § 334 rules of origin to manufacturers and exporters. It has 
answers to many of the questions which Customs headquarters has 
received from both Customs field personnel and the trade. While it is 
only a guide, this publication provides the basis of the rules in a format 
which should be useful to importers and exporters. For that reason we 
are making the material available not only to Customs personnel, but to 
the trade as well. 

It must be remembered that this publication does not supersede any 
Customs laws, regulations or rulings and should only be used as a gen- 
eral guide. If there are any technical questions, they should be ad- 
dressed to the Commercial Rulings Division of the Office of Regulations 
and Rulings or to the National Import Specialist responsible for the 
particular commodity. Addresses for these offices appear in the material 
which follows. 

EFFECTIVE DATE 

The country of origin rules apply to textile and apparel products (see 
below for coverage) entered, or withdrawn from warehouse, for con- 
sumption on or after July 1, 1996. This date is set by law and does not 
provide for a grace period, shipments on the water, time entered into the 
port limits, entry rejects or any other exceptions except for certain pre- 
existing contracts entered into prior to July 20, 1994 which were re- 
quired to be filed with the Commissioner of Customs. 


PRE-EXISTING CONTRACTS 
All contracts to be considered for an 18-month grace period had to be 
submitted within 60 days after enactment of the Act. Action has been 
completed on all contracts that were filed. All manufacturers who sub- 


mitted such contracts have already been notified of the status of their 
contracts. 


COVERAGE 


The § 334 country of origin rules for textile and apparel products ap- 
ply to the textile items classified in Chapters 50 through 63 of the Har- 
monized Tariff System (HTS) and to the following textile items in the 
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HTS classifications listed below which have been defined by the World 
[rade Organization as textile and apparel products: 
3005.90 Wadding, gauze, bandages and the like (nonadhesive) 
3921.12} { 


3921 


{Woven, knitted or non-woven fabrics coated, covered 
or laminated with plastics 


3921. 
4202 Luggage, handbags, and flatgoods with an outer surface 
predominantly of textile materials 
6405. Footwear with soles and uppers of wool felt 
6406.10 Footwear uppers with 50% or more of the external sur- 
face area of textile materials 
6406.99 Leg warmers and gaiters of textile material 
6501-6505 Headwear of textiles 
6601 Umbrellas 
7019 Yarns and woven fabrics of glass fibers 
8708 Safety seat belts for motor vehicles 
8804 Parachutes; their parts and accessories 
9113.90 Watch straps, bands and bracelets of textile materials 
9404.90 Comforters, quilts, pillows and cushions, and similar 
articles of textile materials 
9502.91 Doll clothing 
9612.10 Woven typewriter ribbons or similar ribbons, of man- 
made fibers 
More specific classifications for the above products, beyond the four 
digit headings or six digit subheadings provided above, can be found in 
the Federal Register, Vol. 60, No. 171, September 5, 1995, page 46198, 
and in § 102.21 CR, (19 CFR § 102.21). 


PRINCIPLES BEHIND THE RULES 
(1) GENERAL RULES 

In general, except as otherwise provided for by law, a textile or appar- 
el product, for purposes of the Customs laws and the administration of 
quantitative restrictions, originates in a country, territory or insular 
possession according to the following rules: 
(A) Wholly obtained or produced 

The country of origin is the country in which a textile or apparel 
product is wholly obtained or produced when the product is com- 


pletely produced or manufactured (except for de minimus materials as 
defined in 19 CFR § 102.13) in one country. 


(B) Yarn, Including Single and Multiple Yarns 
The country of origin of yarn, thread, twine, cordage, rope, cable or 
braiding is: 
(i) STAPLE yarn, etc.—the country in which staple fibers are 
spun into yarn 


(ii) FILAMENT yarn, etc.—the country in which filament is 
extruded 
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(iii) PLIED, GIMPED AND CABLED yarns, etc.—the country in 
which the fibers or filaments used in the yarn are spun or ex- 
truded 

(C) Fabric 


The country of origin of a FABRIC is the country in which the fabric is 
woven, knitted, needled, tufted, felted, entangled or created by 
any other fabric making process. (NOTE: A fabric making process 
is defined in 19 CFR § 102.21(b)(2) as “any manufacturing operation 
that begins with polymers, fibers, filaments (including strips), yarns, 
twine, cordage, rope, or fabric strips and results in a textile fabric.) 

NOTE: The country of origin of QUILTED FABRICS is the country 
in which the fabrics are formed (one of the specific exceptions listed be- 
low). 


(D) All Other Textile Products 


The country of origin of all other textile and apparel products is the 
country in which the components of the product are wholly as- 
sembled (except for minor attachments such as buttons, beads, 
spangles, embroidery, etc., or minor subassemblies such as collars, 
cuffs, pockets, plackets, etc.). 

NOTE: The rules generally provide that processing operations or as- 
sembly (particularly for apparel), not cutting components, confer coun- 
try of origin (however, see pre-existing contracts above and the Israel 
and insular possession exceptions below). 


(2) SPECIAL RULES 
(A) Special rules govern the articles in the following 16 speci- 
fied Harmonized Tariff System (HTS) classifications (the HTS 
classification is followed by a general description): 


(i) Articles Produced from Yarns 

5609—the country of origin of articles made from yarn, strips, 
twine, cordage, rope or cables is the country in which the yarn, etc., 
is produced. 

(ii) Articles Produced From Fabric 


The country of origin of certain articles made from fabric in the fol- 
lowing Harmonized Tariff System classifications is the country in 
which the fabric is produced: 


5807 Labels, badges, emblems 

5811 Quilted textile products in the piece (i.e., lengths or 
rolls of quilted fabrics) 

6209.20.5040 Baby diapers (cotton woven) 

6213 Handkerchiefs 

6214 ir scarves, mufflers, mantillas, veils and the 
ike 

6301 Blankets, traveling rugs 

6302 Bed Linen, table linen, toilet linen, kitchen linen 

6303 Curtains, drapes, interior blinds, valances 
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3304 Bedspreads, furnishings 

3305 Sacks and bags for packing 

5306 Tarpaulins, awnings, sunblinds, tents, sails, camp- 
ing goods 

6307.10 Dust cloths, mop cloths, polishing cloths, shop tow- 
els, bar mops, dish cloths 

6307.90 Labels, cords, tassels, corset and footwear lacings, 
toys for pets, wall banners, surgical towels, surgical 
drapes, tufted towels, pillow shells, quilt and com- 
forter shells, national flags, moving pads, and other 
made up textile articles not specifically provided for 
elsewhere 

6308 Needlecraft sets 

9404.90 Comforters, quilts, pillows and cushions, and similar 
articles of textile materials 


(B) Special rules govern knit-to-shape products. 


The country of origin of knit-to-shape products is the country in 
which major parts are knitted or crocheted directly to the 
shape used in the finished product. 


Knit-to-shape means that the panels or parts (not including parts 
such as collars, cuffs, waistbands, plackets, pockets, linings, pad- 
dings, trim or similar parts) are knit to the shape used in the final 
assembly process (rather than knit into a tube or blanket of materi- 
al that is cut to shape). Minor cutting, trimming or sewing does not 
affect whether components are knit to shape. Knit-to-shape applies 
when 50 percent or more of the exterior surface area (not including 
patch pockets, appliques, etc.) is formed by major parts that have 
been knitted or crocheted directly to the shape used in the good. 
For hosiery, the addition of gussets or top elastics or the closing of 
toes does not affect the status of knit-to-shape. 


(3) MuLtTi-COUNTRY RULE 
If the country of origin of a textile or apparel product cannot be deter- 
mined by one of the above rules and the product is created as a result of 
processing in two or more countries, the country of origin is: 
(A) The country in which the most important assembly or most 
important manufacturing process occurs. 


The most important processing operation must be determined on a 
case-by-case basis through binding rulings and court decisions. 
The resulting body of rulings and court decisions may serve as 
guidelines in the future. 


(B) Ifthe most important assembly or manufacturing process 
cannot be determined, the country of origin is the last country in 


which an important assembly or manufacturing operation oc- 
curred. 


For example: if the right half of a coat is assembled in one country 
and the left half is assembled in another country, and provided the 
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processing steps in each country are equally balanced, then the 
country of origin is probably the country in which the two halves 
are sewn together (that is, the last country in which an important 
processing operation occurred) because each half is equally impor- 
tant. 


More realistically, if one yarn of a plied yarn is produced in one 
country and the other yarn is produced in a second country, and the 
yarns are twisted to form a plied yarn, then, assuming both yarns 
are equal in the final product, the country in which the yarns are 
twisted together is the country of origin because each yarn is equal- 
ly important and you have to resort to the last country in which an 
important processing occurred. 


Another example of when the last important processing rule would 
be used to determine origin is in the case of a tent in which the fab- 
ric for the roof and floor are produced in one country, the fabric for 
the walls is produced in another country, and all the fabrics are cut 
and assembled in a third country. As a tent is classified in heading 
6306, according to the language of § 334 its origin should be based 
on where the fabric for the tent is formed. But as the fabric is 
formed in different countries, and it is difficult to argue that fabric 
for roofs and floors is more important than fabric for walls, resort 
to the last important processing, i.e., where the fabrics are cut and 
sewn into the tent, renders the origin determination. 


Multi-country processing of goods often leads to origin determina- 
tions based upon the place where the most important processing opera- 


tion occurred or, if that cannot be ascertained, the last place where an 
important processing operation occurred. Such determinations can 
only be made on a case-by-case basis, conditioned upon the specific facts 
in each case. As such, binding rulings should be requested from: 

U.S. Customs Service 

Director, National Commodity Specialists Division 

6 World Trade Center 

CIE, Room 437, ATTN: Binding Rulings Section 

New York, New York 10048 

or 

Office of Rulings and Regulations 

Commercial Rulings Division 

U.S. Customs Service 

1300 Pennsylvania Ave., NW 

Washington, DC 20229 


Although ruling requests may be sent to New York or Headquarters, 
as a general rule initial rulings are issued by the National Commodity 
Specialists Division in New York, while Customs Headquarters consid- 
ers any appeals. 

The requestor should be sure to specify that the ruling is requested 
pursuant to the textile and apparel rules of origin in § 334. Complete 
information should be supplied as to manufacturing and processing 
and a sample (or drawings if a sample is not practical) showing exact 
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subassemblies or processing steps should be submitted with the request 
for a ruling. Rulings requested from New York should be answered 
within 30 days if information provided by the requestor is complete. 


HIERARCHY OF RULES 


The above rules are arranged in a hierarchy to be applied in the fol- 
lowing sequential order as specified in Customs Regulation § 102.21(c): 


1. Textile or apparel products wholly produced in one country. 
2. Each foreign material undergoes requisite tariff. shift (as 
provided in Customs Regulation 102.21), 
EXPLANATION: 


All textile and apparel products are listed by 4-digit to 10-digit 
HTS classifications or groups of classifications in the tariff 
shift rules. The tariff shift rules simply explain the require- 
ments to change the country of origin of textile and apparel 
products (as shown in the preceding section) by using tariff 
classifications rather than textile or apparel product descrip- 
tions. A tariff shift states that, for any given classification, to 
change the country of origin of a textile or apparel product 
there must be a shift from one Harmonized Tariff System 
(HTS) classification to another as listed in the tariff shift rules 
and/or the processing which occurs must meet any other re- 
quirement that is specified in the tariff shift rules in Customs 
Regulation §102.21(e). 


EXAMPLE: 


One group of classifications in the tariff shift rules is 5208 
through 5212, which contain the classifications for cotton wo- 
ven fabrics. The tariff shift rule for classifications 5208-5212 
states that: 

(a) There must be a change to 5208-5212 (cotton woven 
fabrics) from any classification outside that group of clas- 
sifications, and 

(b) The change to classifications 5208-5212 must result 
from a fabric forming process. 


To confer country of origin to a cotton fabric, the creation of the 
fabric must be from some product other than another cotton woven 
fabric; for example, the fabric could be formed from cotton yarns, 
or from polyester and cotton yarns, from fibers or any other prod- 
uct except cotton woven fabric (e.g., joining two narrow fabrics). 
The second requirement of creating a fabric from a fabric forming 
process must also be met. This tariff shift rule merely restates the 


fabric rule (in the section above) using tariff classification terms or 
definitions. 


The result is that the determination of the country of origin is defined 
in objective tariff classification shifts rather than subjective 
terms such as “substantial assembly” or “new commercial product.” 
By using HTS classifications, there is no doubt when a change in the 
country of origin occurs. If a shipper knows the classification of a textile 
product he is exporting, he merely has to locate the classification in the 
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tariff shift rules to see if the required change of classifications occurred 
when the product was produced or manufactured. If the tariff shift has 
occurred and any other listed requirement is met, then the country of 
origin is changed by the processing. 


For example, the tariff classification for 5204 through 5207 (cotton 
yarns) states that the tariff shift must be from any other heading 
provided that the change or shift results from a spinning process. 
This defines the country of origin for spun yarns (see above). The 
tariff shift for 5208 through 5212 requires a shift from classifica- 
tions for yarns, fibers or filaments that results from a fabric mak- 
ing process. Similarly, shifts for 6302 require that the country of 
origin of bed sheets and pillow cases must be from the fabric form- 
ing process, i.e., the country in which the fabric was woven and not 
the country in which the fabric for the sheets and pillow cases was 
cut and sewn, as defined in one of the listed exceptions above. 

3. Textile or apparel products for which the major parts are 
knit-to-shape. 

4. Textile or apparel products wholly assembled in one coun- 
try except for the 16 specified exceptions. 


When the product is manufactured in two or more countries and 


the country of origin cannot be determined by the four rules above, the 
country of origin is: 


5. The country in which the most important assembly or 
manufacturing process occurs, and, if that cannot be deter- 
mined, 


6. The last country in which an important assembly or 
manufacturing process occurs. 


REMEMBER: Cutting will almost never confer country of ori- 
gin. For garments, the above rules are based on assembly operations, 
not on cutting. 


SPECIAL EXCEPTIONS & CONSIDERATIONS 
Israel Free Trade Agreement 


Israel is an exception to the country of origin rules. The country 
of origin for textile and apparel products from Israel will continue 
to be determined by the current rules in § 12.130, CR (19 CFR 
§ 12.130), e.g., the origin of most garments is the country in which 
the components are cut to shape, although for tailored or complex 
garments, the origin is the country in which the garments are 
wholly assembled. In T.D. 96-58, published in the Federal Register 
on July 31, 1996, Customs explained how to determine the origin of 
textile and apparel products that are processed in Israel and anoth- 
er country. If Israel is determined not to be the country of origin un- 
der § 12.130, CR (19 CFR § 12.130), then the rules in § 102.21 are 
applied to determine the origin. As Israel cannot be found to be the 
country of origin under § 102.21, CR, the processing in Israel will 
be disregarded when applying the steps in § 102.21. 
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Insular Possessions 


The § 102.21 country of origin rules apply to the insular posses- 
sions of the United States. The rules will be used to determine 
whether the goods qualify as a product of the insular possession un- 
der General Note 3(a)(iv) of the Harmonized Tariff Schedules of 
the United States. 

However, Customs will continue to follow past rulings to determine 
whether foreign fabric has been subjected to a “double substantial 
transformation” for purposes of the 50 percent foreign material 
content restriction under General Note 3(a)(iv). Cutting will 
continue to be used to maintain current status in achieving 
a double substantial transformation. The first portion of the 
substantial transformation test may occur when fabric is cut into 
components, while the second may occur when the components are 
assembled into wearing apparel. In determining whether the ap- 
parel meets the 50 percent foreign value limitation, components 
which undergo a double substantial transformation are 
(and will continue to be) treated as materials produced in 
the insular possession rather than as foreign materials. 


Components Cut in the U.S. from Foreign Fabric and As- 
sembled Abroad 


The value of components cut to shape (but not to length, width or 
both) in the U.S. from foreign fabric and exported for assembly 
abroad into an article that is then returned is not included in the 
dutiable value of the finished article imported into the U.S. (See 
§ 10.25, CR). 

a. For textile and apparel products that do not have category 
numbers (e.g. umbrellas, parachutes), as well as all footwear 
and parts of footwear, assembled in a Caribbean Basin Initia- 
tive (CBI) country from components that were cut to shape 
(but not including pieces merely cut to length and/or width) in 
the U.S. from foreign fabric, the assembled textile articles 
are not subject to duty. (See, § 10.26, CR). 

This provision is necessary in the statute because under the coun- 
try of origin rules cutting does not confer country of origin, and 
therefore components cut in the U.S. of foreign fabric are not con- 
sidered to be U.S. products. The definition of textile and apparel 
products includes articles that were not considered as textile ar- 
ticles by the United States prior to implementation of the new 
World Trade Organization definitions. This provision continues 
the current duty free treatment under U.S. Note 2(b), Subchapter 
II, Chapter 98 of the Harmonized Tariff Schedule of the United 
States. 

b. The value of the components cut in the U.S. from for- 
eign fabric, up to the 15 percent cap for U.S. origin mate- 
rials, may be applied toward determining the minimum 
35 percent requirement to qualify for the benefits of CBI. 


NAFTA Override 


Any NAFTA override rules currently in existence will continue 
to be applied if a NAFTA preference is claimed. 
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FOR EXAMPLE: China is the country of origin of comforter shells 
and also the country of origin of down used to fill the shells. Both of 
these components are sent to Canada where the down is inserted 
into the shells. The country of origin of the finished comforter un- 
der the § 334 rules of origin is China. However, NAFTA pro- 
vides for an override rule that applies if a claim is made. Because 
the processing in Canada (a NAFTA country) satisfies the NAFTA 
duty preference rule, if a claim is made for duty preference at the 
time of entry (or within one year), the country of origin is Canada. 
The NAFTA preference rule continues to override the § 334 coun- 
try of origin rules in determining the country of origin for NAFTA 
products. 


U.S. Goods Sent Abroad For Processing 


For a U.S. produced textile good sent abroad for processing which 
results in an advancement in value or improvement in condition: 
a. For duty assessment purposes, the good will continue to be 
considered foreign under Note 2(a), Subchapter II, Chapter 
98, HTS. 
b. For quota purposes, the good will continue to be consid- 
ered foreign under § 12.130(c), CR. 
c. Customs has proposed to adopt a new position that 
§ 12.130(c) does not apply for country of origin marking pur- 
poses. See, Notice of proposed interpretation, 63 Federal Reg- 
ister 32697, dated June 15, 1998 (comment period extended to 
December 18, 1998). If this position is adopted, the origin of 
textile or apparel goods for marking purposes would be deter- 
mined solely by the rules under §102.21. Until this proposal is 
adopted, a U.S. good which is processed abroad (advanced in 
value or improved in condition) must be marked with the 
country of processing (unless excepted from marking). 
Sets 


If one or more components in a set are textile articles and there is 
no single country of origin for these components, the country of 
origin for each textile component of the set is determined sep- 
arately. A composite good will continue to be considered as one 
combined good. 


SUMMARY OF RULES 


1. Cutting does not determine the country of origin. The 
§ 334 rules are based on processing or assembly operations. 

2. Customs previous interpretation of substantial trans- 
formation for origin purposes has been replaced with statutory 
rules based on processing. 

3. A subjective determination under the provisions of § 12.130, 
CR is largely replaced by objective processing operations ex- 
pressed in terms of tariff shifts. 

4. Country of origin for textile and apparel products processed, 
assembled or manufactured in two or more countries is determined 
by where the most important processing occurs, and, if that cannot 
be ascertained, the last country in which an important assembly or 
manufacturing process occurs. 
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TEXTILE DECLARATION AND QUOTA CHARGE STATEMENT 
Ihe single or multiple country of origin declaration as shown in 
§ 12.130(f), CR is required under § 334 rules of origin. 
The quota charge statement is required under § 334 rules of origin. 


FAILURE TO FOLLOW THE ORIGIN RULES 

Because the § 334 rules govern the origin of goods for purposes of 
quantitative restrictions (quota), goods subject to quota which arrive 
without correct visas are inadmissable and may be detained (until cor- 
rect visas are obtained), denied entry, or in certain cases seized. Mate- 
rial false statements or omissions regarding origin may also lead to civil 
penalties or criminal prosecution. Failure to have the goods properly 
marked with the correct country of origin may also lead to the assess- 
ment of marking duties, or in certain cases, penalties, or in cases of re- 
peated or intentional violations, seizure and forfeiture. In addition, 
goods which were released may be subject to orders to redeliver the 
goods to Customs. Failure to comply with such orders may lead to the 
assessment of liquidated damages. 


SUMMARY OF ISSUED RULINGS 
The Customs Service has developed a separate informed compliance 
document listing origin rulings which have been issued. The rulings are 
listed in a chart by category. This informed compliance document is sep- 
arately available on the Customs Internet world wide web site. Copies 
of the actual rulings also may be viewed on the Customs Internet world 
wide web site which is described below. 


ADDITIONAL INFORMATION 
Customs Electronic Bulletin Board 


The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc. which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it through a personal computer with a modem, set up 
your terminal as ANSI, set databits to 8, set parity to N and stopbits to 1. 
Dial (703) 921-6155 and log on with your name and choose a password. 
After a few questions, you are set to get up-to-date information from 
Customs. If you have any questions about the CEBB, call (703) 
921-6236. 

The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
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trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gov. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1998 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1997 through March, 1998 is also available for sale from the same ad- 
dress. All proposed and final regulations are published in the Federal 
Register which is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 p.m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 


Customs Bulletin 


The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
publication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decisions issued by the U.S. Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. Bound volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 


Video Tapes 


¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms. The tape may also be purchased for $20.00 (U.S. funds) directly 
from the Customs Service (see below for ordering information). 

¢ In order to assist the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
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Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 
it provides viewers with some legal detail relating to record keeping, po- 
tential penalties for non-compliance, and Customs Prior Disclosure 
program. 

Part I features former Customs Commissioner George Weise, Assis- 
tant Commissioner for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part II. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 1342 minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by a check or money order drawn on a U.S. financial institution and 
made payable to U.S. Customs Service. 

Informed Compliance Publications 


The U.S. Customs Service has prepared a number of Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series. As of the date of this publication, the 
subjects listed below were available. 

ae 1. Customs Value (5/96) 
axe Raw Cotton: Tariff Classification and Import Quotas 
5/13/96) 
. NAFTA for Textiles & Textile Articles (5/14/96) 
. Buying & Selling Commissions (6/96) 
. Fibers & Yarn (8/96) 
. Textile & Apparel Rules of Origin (@10/96,Revised 11/98) 
. Mushrooms (10/96) 
we 8. Marble (11/96) 
aXe 9. Peanuts (11/96) 
=e 10. Bona Fide Sales & Sales for Exportation (11/96) 
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11. Caviar (2/97) 
12. Granite (2/97) 
13. Distinguishing Bolts from Screws (5/97) 
14. Internal Combustion Piston Engines (5/97) 
15. Vehicles, Parts and Accessories (5/97) 
16. Articles of Wax, Artificial Stone and Jewelry (8/97) 
17. Tariff Classification (11/97) 
18. Classification of Festive Articles (11/97) 
19. Ribbons & Trimmings (1/98) 
. Agriculture Actual Use (1/98) 
. Reasonable Care (1/98) 
2. Footwear (1/98) 
. Drawback (3/98) 
. Lamps, Lighting and Candle Holders (3/98) 
. NAFTA Eligibility and Building Stone (3/98) 
. Rules of Origin (5/98) 
. Records and Recordkeeping Requirements (6/98) 
. ABC’s of Prior Disclosure (6/98) 
9. Gloves, Mittens and Mitts (6/98) 
. Waste & Scrap under Chapter 81 (6/98) 
= 31. Tableware, Kitchenware, Other Household Articles and 
Toilet Articles of Plastics (11/98) 
= denotes publications which are available for downloading from the 
Customs Electronic Bulletin Board ((703)-921-6155 or through Cus- 
toms Home Page on the Internet); 
& indicates the publication is on Customs Home Page on the Internet’s 
World Wide Web (http://www.customs.ustreas.gov); 
e@ denotes reprinted in 30/31 Customs Bulletin No.50/1, January 2, 
1997; 
denotes reprinted in 32 Customs Bulletin No.2/3, January 21, 1998. 
Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 
Other Value Publications 
Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. Congress in conjunction with the 
TAA, regulations (19 CFR §$§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
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statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 


“YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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NOTICE: 


This publication was prepared for the guidance and information of the 
trade community. It reflects the Customs Service’s position or inter- 
pretation of the applicable laws or regulations as of the date of publica- 
tion, as shown on the front cover. It does not in any way replace or 
supersede the laws or regulations. Only the latest official version of the 
laws or regulations is authoritative. 


Publication History 


First Issued: March, 1998 
Revised: December, 1998 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms Electronic Bulletin Board and Customs Internet World Wide Web 
site (http://www.customs.ustreas.gov) and is being distributed in a vari- 
ety of formats. It was originally set up in WordPerfect® 8 using an HP 
Laserjet 5P printer driver. Pagination and margins in downloaded ver- 
sions may vary depending on the wordprocessor and/or printer used. If 
you wish to maintain all the original settings, you may wish to down- 
load the .pdf version which can then be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), which is alsoknownasthe 
Customs Modernization Act or “Mod Act,” became effective. These provisions 
amended many sections of the Tariff Act of 1930 and related laws. Two new con- 
cepts which emerge from the Mod Act are “informed compliance” and 
“shared responsibility.” These concepts are premised on the idea that in order 
to maximize voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal obligations. 
Accordingly, the Mod Act imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s responsibi- 
lities and rights under the Customs and related laws. In addition, both the trade 
and Customs share responsibility in carrying out import requirements. For ex- 
ample, under section 484 of the Tariff Act, as amended, (19 U.S.C. $1484) the im- 
porter of record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information necessary to en- 
able Customs to properly assess duties, collect accurate statistics and determine 
whether any other applicable legal requirement is met. The Customs Service is 
then responsible for fixing the final classification and value of the merchandise. 
The failure of an importer of record to exercise reasonable care may lead to delay 
in the release of merchandise or the imposition of penalties. 

This office has been given a major role in meeting Customs informed com- 
pliance responsibilities. In order to provide information to the public, Customs 
intends to issue a series of informed compliance publications, and possibly CD- 
ROMs and videos, on topics such as value, classification, entry procedures, deter- 
mination of country of origin, marking requirements, intellectual property 
rights, recordkeeping, drawback, penalties and liquidated damages. 

The National Commodity Specialist Division, Office of Regulations & Rulings, 
has prepared this publication on NAFTA Eligibility and Building Stone, as 
part ofa series of informed compliance publications advising the trade communi- 
ty of changes in Customs procedures as a result of the Mod Act. It is hoped that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community in improving voluntary compliance with the Cus- 
toms laws. 

The information provided in this publication is for general information pur- 
poses only. Recognizing that many complicated factors may be involved in cus- 
toms issues, an importer may wish to obtain a ruling under Part 177 of the 
Customs Regulations, 19 CFR Part 177, or obtain advice from an expert (suchasa 
licensed Customs Broker, attorney or consultant) who specializes in Customs 
matters. Reliance solely on the general information in this pamphlet may not be 
considered reasonable care. 

Comments and suggestions are welcomed, and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. CustomsSer- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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NAFTA ELIGIBILITY AND BUILDING STONE 


INTRODUCTION 


Under the North American Free Trade Agreement (involving the 
United States, Canada and Mexico), merchandise produced in NAFTA 
countries may be eligible for reduced rates of duty under certain cir- 
cumstances. The rules of origin for NAFTA eligibility are outlined in 
General Note 12 of the Harmonized Tariff Schedule of the United States 
(HTS). 

This publication will deal exclusively with the NAFTA rules of origin 
for monumental and building stone—i.e., whether or not a particular 
importation of stone from a NAFTA country is subject to the lower 
NAFTA rates of duty. The Annex 311 rules for determining the country 
of origin of NAFTA goods for marking purposes are set forth in 19 CFR 
Part 102. See T.D. 96-46, published in 61 Fed Reg 28932 (June 6, 1996). 
Pursuant to Annex 311 of the North American Free Trade Act, these 
rules should be used when we determine the country of origin of goods 
processed in Canada or Mexico for marking purposes. The country of 
origin marking rules are also used when we determine whether the CA 
or MX rate is applicable to originating goods that have been processed 
in more than one NAFTA country prior to importation into the United 
States. A future publication will discuss the application of these rules to 
monumental or building stone. 

Under General Note 12(b) of the HTS, goods which are wholly ob- 
tained or produced entirely ina NAFTA country are eligible for NAFTA 
preferential tariff treatment. Thus, monumental or building stone 
which is extracted from the earth in a NAFTA country (merchandise 
classifiable in Chapter 25 of the HTS) is clearly eligible for NAFTA sta- 
tus. In addition, NAFTA would be applicable to worked monumental or 
building stone and articles of monumental or building stone (Chapter 
68 merchandise) produced in a NAFTA country exclusively fromm stone 
material which was extracted from the earth of a NAFTA country. 

The situations described above are relatively straightforward. This 
publication will focus primarily on the more complex area of NAFTA 
rules of origin requiring tariff shifts. In such rules, goods which were 
transformed in the territory of a NAFTA country are eligible for NAF- 
TA status when each of the non-originating materials used in the pro- 
duction of the merchandise underwent a change in tariff classification 
described in General Note 12(t). 

When stone originating in a non-NAFTA country is further worked 
in a NAFTA country, the finished product may or may not qualify for 
NAFTA status. Certain tariff shifts (changes in classification from one 
tariff provision to another) are eligible for NAFTA treatment while oth- 
er tariff shifts do not qualify for NAFTA status. This publication will 
discuss the permissible and impermissible tariff shifts for monumental 
and building stone. 
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TARIFF SHIFTS 
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dtoacertain extent ina NAFTA country, the finished product may 

t qualify for NAFTA treatment. This determination is depen- 

the precise degree of processing performed and whether or not 

rk constitutes an allowable tariff shift under a specific rule of 
General Note 12(t). 

discussion of tariff shifts in this publication assumes that the 

has knowledge of the principles which govern the classification 

iilding stone. These principles were explained in the publications 

uilding stone which have been issued previously (see the Informed 

npliance Publications on MARBLE and GRANITE). The earlier 

ations discussed various HTS provisions for building stone (in- 

ding various subheadings under headings 2515, 2516 and 6802) and 

ained ¢ idistinet ions in classification which are based on the degree to 

h a stone has been worked. These distinctions are crucial to an un- 

rstanding of the permissible and impermissible tariff shifts for stone 

AFTA. 

A great deal of monumental and building stone eligible for reduced 
rates of duty under the North American Free Trade Act (NAFTA) is 
produced in NAFTA countries. However, the NAFTA countries also im- 

t a great deal of stone from non-NAFTA countries. In some 

‘es this stone is worked sufficiently in the NAFTA country to per- 
NAFTA treatment (i.e., when an allowable tariff shift has taken 
However, in other instances an allowable tariff shift has not tak- 
ice and the merchandise is not eligible for NAFTA treatment. 
some stone imported into the United States from Canada or 
co is eligible for NAFTA treatment, other importations of stone 
these countries fail to qualify for NAFTA status. Importers must 
whether or not the merchandise originated in a NAFTA country. 
stone originated in a non-NAFTA country and was then worked 

a NA PTA country, the exporter or producer in Canada or Mexico 
must retain records prov iding information on the precise form in which 
hae merchandise arrived in the NAFTA country and the precise extent 
of the work performed in the NAFTA country. This information is cru- 
cial to our determination of whether or not an allowable tariff shift has 
taken place and whether or not the stone qualifies for NAFTA treat- 


} 
i 
YD 
» 


We will now present a discussion of the rules regarding NAFTA eligi- 
bility and tariff shifts for importations of various building stones classi- 
fiable under specific HTS provisions. 


Subheadings 2515.11 and 2515.12 


Regarding importations of merchandise classifiable in 
Chapter 25, General Note 12 to the HTS only allows tariff shifts 
from other chapters. General Note 12(t) permits a “change to 
headings 2501 through 2530 from any other chapter.” 





U.S. CUSTOMS SERVICE 


By their very nature, most Chapter 25 items (crude stones and 1 
als, or stones and minerals worked only to a very slight extent) are not 
likely to have undergone tariff shifts from other chapters. Most Chap- 
ter 25 merchandise qualifies for NAFTA treatment only when 
the product is wholly obtained or produced in a NAFTA coun- 
try. Thus, crude or roughly trimmed marble (classifiable in subhe oars Z 
2515.11.00) quarried in a NAFTA country clearly qualifies for NAF 
treatment. Marble quarried in a NAFTA country and “merely cut, by 
sawing or otherwise, into blocks or slabs of a rectangular shape” in a 
NAFTA country (subheading 2515.12.10) would also qualify for NAF- 
TA treatment. 

In order to qualify for NAFTA treatment, stone classifiable in sub- 
headings 2515.11 and 2515.12 must be quarried in a NAFTA country 
and the cutting must take place in a NAFTA country. However, tariff 
shifts from one subheading to another within heading 2515 (or any oth- 
er shifts within Chapter 25) do not confer.NAFTA origin. 


Example: Crude or roughly trimmed marble (2515.11) from 
Italy is “merely cut, by sawing or otherwise, into blocks or 
slabs of a rectangular shape” (2515.12.10) in Canada? Does 
the merchandise qualify for NAFTA treatment? 

Answer: No. General Note 12 does not permit tariff shifts 
within Chapter 25 to confer NAFTA origin. The shift from 
2515.11 to 2515.12 is not an allowable tariff shift. 


In the same manner, crude marble (2515.11) from a non-NAFTA 
country converted into marble chips (2517.41) in a NAFTA country 
does not qualify for NAFTA treatment, since tariff shifts within Chap- 
ter 25 do not confer origin. 


Subheading 2515.20 


Crude or roughly trimmed limestone with an apparent specific gravi- 
ty of 2.5 or more is classifiable in subheading 2515.20.00, HTS; when 
this product is quarried in a NAFTA country, it clearly qualifies for 
NAFTA treatment. In the same manner, when crude limestone quar- 
ried in a NAFTA country is “merely cut, by sawing or otherwise, into 
blocks or slabs of a rectangular shape” in a NAFTA country, this mer- 
chandise (also classifiable in 2515.20.00) would qualify for NAFTA sta- 
tus. 

However, when crude limestone (classifiable in 2515.20) quarried ina 
non-NAFTA country is “merely cut, by sawing or otherwise into blocks 
or slabs of a rectangular shape” in a NAFTA country, this merchandise 
(also classifiable in 2515.20) would not qualify for NAFTA treatment. 
No tariff shift has taken place. 

Since tariff shifts within Chapter 25 do not confer NAFTA origin, 
crude limestone (2515.11) from a non-NAFTA country converted into 
limestone chips (2517.49) in a NAFTA country would also not qualify 
for NAFTA status. 
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Subheadings 2516.11 and 2516.12 

Crude or roughly trimmed granite (subheading 2516.11.00) quarried 
in a NAFTA country clearly qualifies for NAFTA treatment. NAFTA 
status would also be accorded to granite quarried in a NAFTA country 
and “merely cut, by sawing or otherwise, into blocks of a rectangular 
shape” (subheading 2516.12.00) in a NAFTA country. However, tariff 
shifts within Chapter 25 do not confer NAFTA origin. 

Example: Crude granite (2516.11) quarried in Italy is 
“merely cut, by sawing or otherwise, into blocks or slabs of 
a rectangular shape” (2516.12) in Canada. Is the merchan- 
dise eligible for a reduced rate of duty under NAFTA? 
Answer: No. The shift from subheading 2516.11 to subhead- 
ing 2516.12 is not an allowable tariff shift. 

In addition, crude granite (2516.11) from a non-NAFTA country con- 
verted into granite chips (2517.49) ina NAFTA country does not quali- 
fy for NAFTA status, since shifts within Chapter 25 do not confer 
NAFTA origin. 

Subheading 2516.90 


The principles outlined above also apply to other monumental or 
building stone classifiable in 2516.90.00. Crude or roughly trimmed 
serpentine, basalt, diorite, gabbro, diabase, syenite or gneiss (subhead- 
ing 2516.90) quarried ina NAFTA country qualifies for NAFTA status. 
When the same crude stones quarried in a NAFTA country are “merely 
cut, by sawing or otherwise, into blocks of a rectangular shape” in a 
NAFTA country, this merchandise (also classifiable in 2516.90) is eligi- 
ble for NAFTA treatment. 

However, when crude serpentine, basalt, diorite, gabbro, diabase, 
syenite or gneiss (classifiable in 2516.90) quarried in a non-NAFTA 
country is “merely cut by sawing or otherwise into blocks or slabs of a 
rectangular shape” in a NAFTA country, this merchandise (also classi- 
fiable in 2516.90) would not be eligible for NAFTA status. No tariff shift 
has taken place. 

Subheading 6802.91 


Clearly Chapter 25 stone quarried in a NAFTA country and pro- 
cessed into worked stone (6802) ina NAFTA country qualifies for NAF- 
TA treatment. In addition, General Note 12 to the HTS permits 
NAFTA treatment for 6802 merchandise (worked monumental 
or building stone) if a tariff shift took place from any other 
chapter. General Note 12(t) specifically allows shifts to head- 
ings 6801 through 6811 from any other chapter. 


Example 1: Crude or roughly trimmed marble (2515.11) 
from Spain is converted into worked marble (6802.91) in 
Canada (e.g., it is polished or ground or chamfered in Can- 
ada). Is this merchandise eligible for a reduced rate of duty 
under NAFTA? 

Answer: Yes. The shift from 2515.11 to 6802.91 is allowable. 
Any shift from heading 2515 to heading 6802 (in fact, any 
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shift from Chapter 25 to Chapter 68) confer NAFTA origin 
in accordance with General Note 12(t). 


However, General Note 12 does not permit tariff shifts within 
heading 6802. If marble is processed in a non-NAFTA country to a 
point where it is classifiable in 6802.91 and additional processing steps 
are then performed in a NAFTA country (with the classification re- 
maining in 6802.91), the merchandise would not be eligible for NAFTA 
treatment because no tariff shift has taken place. Furthermore, NAF- 
TA status would not apply to marble which is simply cut or sawn witha 
flat or even surface (cut beyond the point allowable in Chapter 25) ina 
non-NAFTA country (6802.21) and then subjected to further process- 
ing ina NAFTA country (6802.91). The shift from subheading 6802.21 
to subheading 6802.91 is not an allowable tariff shift under NAFTA. 

Readers of this publication should review the classification principles 
explained in our previous Informed Compliance Publications 
(MARBLE and GRANITE). In particular, one should understand the 
distinctions between stone classifiable in Chapter 25 and stone classifi- 
able in heading 6802, as well as the distinctions between different Chap- 
ter 25 subheadings and different 6802 subheadings. This information is 
crucial since tariff shifts from 2515 or 2516 to 6802 are permissible 
while shifts between different Chapter 25 subheadings and between dif- 
ferent 6802 subheadings are impermissible. 

As explained in the previous publications, any one of numerous op- 
erations (e.g., dressing with a pick, bushing hammer or chisel; sand- 
dressing; grinding; polishing; chamfering; etc.) can shift the 
classification of a product from 2515.11 (crude marble) to 6802.91 
(worked marble). See the Explanatory Notes to headings 2515 and 
6802. When 2515.11 merchandise from a non-NAFTA country is con- 
verted into 6802.91 merchandise in a NAFTA country, an allowable tar- 
iff shift has taken place and the stone will qualify for NAFTA treatment. 

However, when certain Chapter 68 operations are performed in the 
non-NAFTA country and additional operations are then performed in 
the NAFTA country (i.e., when 6802.91 merchandise from a non-NAF- 
TA country is further processed in a NAFTA country and remains clas- 
sifiable in 6802.91), no tariff shift has taken place and the merchandise 
will not qualify for NAFTA status. 


Example 2: Marble is ground, chamfered or beveled in Italy 
(6802.91) and then polished in Canada (6802.91). Does this 
product qualify for NAFTA treatment? 


Answer: No. In this situation no tariff shift has taken place 
and the merchandise would not qualify for NAFTA status. 


Example 3: A marble slab from Spain (6802.91.05) is worked 
beyond the point of being a slab and converted into 
6802.91.15 merchandise (Marble: Other) in Canada (e.g., it 
is cut or beveled more than three thirty seconds of an inch 


in Canada). Is this item eligible for a reduced rate of duty 
under NAFTA? 
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Answer: No. A change in classification from 6802.91.05 
(“Marble: Slabs”) to 6802.91.15 (“Marble: Other”) is not an 
allowable tariff shift under NAFTA. Thus, NAFTA status 
will not be granted when a marble “slab” from a non-NAF- 
TA country (6802.91.05) is worked beyond the point of be- 
ing a slab and converted into 6802.91.15 merchandise in a 
NAFTA country. (Our earlier publication on MARBLE explains 
the distinctions between a marble “slab” (6802.91.05) and marble 
worked beyond the point of being a slab (6802.91.15).) 


Example 4: Marble is “simply cut or sawn, with a flat or 
even surface” (6802.21) in Italy and then further worked in 
any way (e.g., beveled or chamfered or polished, etc.) in 
Canada (6802.91). Does this merchandise qualify for NAF- 
TA treatment? 


Answer: No. A change in classification from subheading 
6802.21 to subheading 6802.91 is not an allowable tariff 
shift. On the other hand, marble which is “merely cut, by 
sawing or otherwise into blocks or slabs of a rectangular 
shape” in a non-NAFTA country (2515.12.10) and then fur- 
ther worked in any way (e.g., polished, beveled, etc.) in a 
NAFTA country (6802.91) would qualify for NAFTA treat- 
ment, since the shift from heading 2515 to heading 6802 is 
an allowable tariff shift. 


The examples discussed above indicate the significance of the distinc- 
tion between the type of cutting and sawing described in heading 2515 
and the type of cutting and sawing referred to in the 6802.2 provisions. 


This distinction is often crucial since shifts from heading 2515 to head- 
ing 6802 are permissible under NAFTA while shifts from the 6802.2 
provisions to the 6802.9 provisions do not confer origin. 

While simple cutting from the quarry block is permitted for stone 
classifiable in Chapter 25, any cutting which goes beyond this point 
(e.g., smoothing the stone) requires classification in Chapter 68. See our 
previous publications on the classification of stone (MARBLE and 
GRANITE) as well as the Explanatory Notes to headings 2515 and 
6802 for details on the type of cutting permitted in Chapter 25 and the 
type of cutting which dictates classification in Chapter 68. 


Subheading 6802.92 


When crude or roughly trimmed limestone (2515.20) from a 
non-NAFTA country is converted into worked limestone 
(6802.92) in a NAFTA country (e.g., it is polished or ground or 
chamfered in the NAFTA country), the stone would be eligible 
for NAFTA treatment. (General Note 12(t) allows shifts to headings 
6801 through 6811 from any other chapter.) However, when 6802.92 
merchandise from a non-NAFTA country is further processed in a 
NAFTA country, the merchandise is still classifiable in 6802.92 and it 
will not qualify for NAFTA status. No tariff shift has taken place. 

Furthermore, NAFTA status would not apply to limestone which is 
simply cut or sawn with a flat or even surface (cut beyond the point al- 
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lowable in Chapter 25) in a non-NAFTA country (6802.22) and then 


subjected to any form of further processing in a NAFTA country 
(6802.92). 


Example 1: Limestone is ground, beveled or chamfered in 
Italy (6802.92) and then polished in Canada (6802.92). Is 
this merchandise eligible for a reduced rate of duty under 
NAFTA? 

Answer: No. In this situation no tariff shift has taken place 
and the merchandise does not qualify for NAFTA status. 


Example 2: Limestone is simply cut or sawn with a flat or even sur- 
face in Greece (6802.22). It is then beveled or polished in Canada 
(6802.92.). Does this product qualify for NAFTA status? 


Answer: No. The shift from subheading 6802.22 to subheading 
6802.92 is not an allowable tariff shift under NAFTA. 


Subheading 6802.93 


Crude or roughly trimmed granite (2516.11) from a non-NAFTA 
country converted into worked granite (6802.93) in a NAFTA country 
would be eligible for NAFTA treatment. Any shift from heading 2516 to 
heading 6802 is permitted under NAFTA. 

However, when granite is processed in a non-NAFTA country to a 
point where it is classifiable in subheading 6802.93 and additional proc- 
essing is then performed in a NAFTA country (with the classification 
remaining in 6802.93), the merchandise would not be eligible for NAF- 
TA treatment because no tariff shift has taken place. In addition, NAF- 
TA status does not apply to granite which is simply cut or sawn with a 
flat or even surface (cut beyond the point allowable in Chapter 25) ina 
non-NAFTA country (6802.23) and then subjected to further process- 
ing in a NAFTA country (6802.93). 


Example 1: Crude or roughly trimmed granite from Spain 
(2516.11) is polished, ground or chamfered in Canada 
(6802.93). Is this merchandise eligible for a reduced rate of 
duty under NAFTA? 


Answer: Yes. The shift from 2516.11 to 6802.93 is allowable. 
Any shift from heading 2516 to heading 6802 (in fact, any 
shift from Chapter 25 to Chapter 68) would be permitted 
under General Note 12(t). 


Example 2: Granite is ground, beveled or chamfered in 
Italy (6802.93) and then polished in Canada (6802.93). Does 
this merchandise qualify for NAFTA status? 


Answer: No. A tariff shift has not taken place. 
Example 3: Granite is simply cut or sawn with a flat or even 
status (6802.23) in Italy. It is then beveled or polished in 


Canada (6802.93). Is this merchandise eligible for a re- 
duced rate of duty under NAFTA? 


Answer: No. The shift from subheading 6802.23 to subhead- 
ing 6802.93 is not an allowable tariff shift under NAFTA. 
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However, granite which is “merely cut, by sawing or other- 
wise, into blocks or slabs of a rectangular shape” in a non- 
NAFTA country (2516.12) and then further worked in any 
way (e.g., beveled, polished, etc.) in a NAFTA country 
(6802.93) would qualify for NAFTA treatment, since the 
shift from heading 2516 to heading 6802 is an allowable tar- 
iff shift. 


Since shifts from heading 2516 to heading 6802 are permissible under 
NAFTA while shifts from the 6802.2 provisions to the 6802.9 provisions 
are not allowable, it is crucial that we understand the distinction be- 
tween the type of cutting and sawing described in heading 2516 and the 
type of cutting and sawing referred to in the 6802.2 provisions. 

While simple cutting from the quarry block is allowable for stone 
classifiable in Chapter 25, any cutting which goes beyond this point 
(e.g., smoothing the stone) requires that the merchandise be classified 
in Chapter 68. See our previous publications on the classification of 
stone (MARBLE and GRANITE) as well as the Explanatory Notes on 
headings 2515, 2516 and 6802 for details on the type of cutting per- 
mitted in Chapter 25 and the type of cutting which dictates classifica- 
tion in Chapter 68. 


Subheading 6802.99 


The principles explained above also apply to other worked monu- 
mental or building stone (e.g., serpentine, basalt, diorite, diabase, gab- 


bro, syenite or gneiss) classifiable in subheading 6802.99. 

Crude or roughly trimmed serpentine, basalt, diorite, diabase, gab- 
bro, syenite or gneiss (2516.90) from a non-NAFTA country converted 
into worked serpentine, basalt, diorite, diabase, gabbro, syenite or 
gneiss (6802.99) in a NAFTA country would be eligible for NAFTA 
treatment. The change in classification from heading 2516 to heading 
6802 is an allowable tariff shift under NAFTA. 

However, when 6802.99 merchandise from a non-NAFTA country is 
further processed in a NAFTA country (with the classification remain- 
ing in 6802.99), the merchandise would not be eligible for NAFTA treat- 
ment because no tariff shift has taken place. In addition, NAFTA status 
would not apply to 6802.29 merchandise from a non-NAFTA country 
(stone which is simply cut or sawn with a flat or even surface in a non- 
NAFTA country) converted into 6802.99 merchandise (i.e., subjected to 
any further working) in a NAFTA country. 


Example 1: Crude or roughly trimmed serpentine from Tai- 
wan (2516.90) is polished, ground or chamfered in Canada 


(6802.99). Does this merchandise qualify for NAFTA sta- 
tus? 


Answer: Yes. The shift from 2516.90 to 6802.99 is allowable. 
Any shift from heading 2516 to heading 6802 (in fact any 
shift from Chapter 25 to Chapter 68) is permitted under 
General Note 12(t). 
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Example 2: Gabbro is ground, beveled or chamfered in 
Greece (6802.99) and then polished in Canada (6802.99). Is 
this stone eligible for a reduced rate of duty under NAFTA? 
Answer: No. In this situation no tariff shift has taken place 
and the merchandise would not qualify for NAFTA status. 
Example 3: Basalt is simply cut or sawn with a flat or even 
surface in Italy (6802.29). It is then beveled or polished in 
Canada (6802.99). Does this stone qualify for NAFTA sta- 
tus? 

Answer: No. The change in classification from subheading 


6802.29 to subheading 6802.99 is not an allowable tariff 
shift under NAFTA. 


[Please note that our discussion of worked serpentine classifiable in 
6802.99 refers to building stone (i.e., slabs and tiles) of serpentine. 
Articles of serpentine are classifiable in subheading 7116.20. See our 
previous publication on MARBLE for more detailed information on 
the classification of serpentine products. ] 


Heading 6810 


Worked monumental or building stone is classifiable in heading 6802 
assuming the stone is natural. However, artificial stone is classifiable in 
heading 6810. The Explanatory Notes to headings 6802 and 6810 indi- 
cate that artificial stone is formed when pieces of natural stone or 
crushed or powdered natural stone (e.g., limestone, granite, marble) is 
agglomerated with plastics, cement, lime or other binders. 

Under General Note 12(t), tariff shifts to heading 6810 from other 
chapters are permitted. When pieces of natural stone or crushed or 
ground natural stone (classifiable in Chapter 25) from a non-NAFTA 
country and plastic resins (Chapter 39) from a non-NAFTA country are 
agglomerated to form artificial stone (6810) in a NAFTA country, this 
merchandise would be eligible for NAFTA treatment. However, Gener- 
al Note 12 does not permit tariff shifts from subheading to subheading 
within heading 6810. 


THE IMPORTER’S RESPONSIBILITIES 


An importer who purchases monumental or building stone 
from a firm in a NAFTA country should have an understanding 
of the principles of NAFTA eligibility. Prior to importation, one 
should determine the precise manner in which the stone was 
quarried and processed. The importer should verify that the 
foreign exporter or producer has information on each step in 
the processing of the stone and the country in which each step 
was performed. A NAFTA claim should be made only if the im- 
porter has a certificate of origin from the exporter which indi- 
cates that the stone is eligible for NAFTA status under General 
Rule (12) of the HTS. 

If a NAFTA claim is made, the importer must possess a certificate of 
origin. (This document must be signed by the exporter of the merchan- 
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dise.) U.S. Customs may request the importer to submit the certificate 
of origin. In addition, U.S. Customs may ask the exporter or producer in 
the NAFTA country for precise information on every step in the proc- 
essing of the stone in order to determine whether or not the merchan- 
dise is eligible for NAFTA status. 

An importer who is making a NAFTA claim should know whether or 
not every step in the quarrying and working of the stone was performed 
in the NAFTA country. If some work was done in a non-NAFTA 
country while other steps were performed in a NAFTA country, 
the importer must be certain that the exporter has informa- 
tion which proves that the NAFTA rule of origin was met. The 
exporter and producer must retain all documents and records 
(invoices, bills of lading, other shipping documents) that re- 
flect the shipment and purchase of stone from a non-NAFTA 
country which is then further worked in a NAFTA country. The 
exporter and producer must retain all records and documents 
that indicate the manner in which the stone was worked in the 
non-NAFTA country and the manner in which it was further 
worked in the NAFTA country. 

Often a supplier of stone from a NAFTA country deals in stones 
which qualify for NAFTA treatment as well as stones which do not qual- 
ify. Some products may undergo allowable tariff shifts while others do 
not. Therefore, in order to allow Customs to verify NAFTA claims, if 
fungible stone is used, the inventory management methods outlined in 
Schedule x of the Uniform Customs Regulations must be applied to 
identify the originating stone. 

The importer should know which tariff shifts are allowable and 
which tariff shifts are impermissible under General Rule 12(t). NAFTA 
claims may be made when 2515 or 2516 merchandise from a non-NAF- 
TA country is converted into 6802 merchandise in a NAFTA country. 
However, NAFTA claims may not be made in any of the following situa- 
tions: 


1) When 6802.2 stone from anon-NAFTA country is converted into 
6802.9 stone in a NAFTA country. 


2) When 6802.9 stone from a non-NAFTA country is further 
worked in a NAFTA country with the classification remaining in 
the 6802.9 provisions. 

3) When 2515.11 stone from a non-NAFTA country is converted 
into 2515.12 stone in a NAFTA country. 


4) When 2516.11 stone from a non-NAFTA country is converted 
into 2516.12 stone in a NAFTA country. 


While tariff shifts from Chapter 25 to heading 6802 confer 
origin under NAFTA, shifts within Chapter 25 and shifts from 
one subheading to another within heading 6802 do not. An im- 


porter must understand these principles before making a NAF- 
TA claim. 
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The importer should be aware of the distinctions between different 
HTS subheadings for stone. These classification distinctions are crucial 
factors in any determination of whether a tariff shift has taken place. 
An importer of monumental and building stone should understand the 
differences between merchandise classifiable in Chapter 25 and mer- 
chandise classifiable in heading 6802. In addition, the importer should 
understand the distinctions between different subheadings within 
Chapter 25 and different subheadings within heading 6802. 

A great deal of stone eligible for NAFTA treatment is pro- 
duced in the NAFTA countries. However, the NAFTA countries 
also import a great deal of stone from non-NAFTA countries. In 
some instances this stone is worked sufficiently in the NAFTA 
country to comply with a NAFTA rule of origin. However, in 
other instances the non-NAFTA stone is not worked at all in 
the NAFTA country or the work which takes place does not 
constitute a specified tariff shift. Therefore, when both NAFTA 
and non-NAFTA countries are involved in the production of 
the stone, information on the precise work performed in each 
country is crucial. The exporter or producer in the NAFTA 
country are required to keep clear records documenting each 
step in the processing of the stone and the country in which 
each step takes place. 

When both NAFTA and non-NAFTA countries are involved in the 
production of a stone, the importer should know the precise form of the 
stone when it was shipped from the non-NAFTA country to the NAFTA 
country, every step which was then performed in the NAFTA country 
and the final form in which the merchandise is shipped to the United 
States. This information is essential to a determination of whether or 
not a NAFTA claim can be made. 

Prior to the importation of a particular stone product, an importer or 
a foreign exporter or producer who is not certain regarding whether or 
not this item meets a NAFTA rule of origin may request that U.S. Cus- 
toms issue a binding ruling on the NAFTA eligibility of the merchan- 
dise. The ruling request should include information on the exact 

manner in which the stone was worked. If the production of the stone 
took place in more than one country, the ruling request should indicate 
the country in which each step in the processing of the stone took place. 

The ruling request should also include a sample of the item. If the 
product is too large to submit as a sample, the inquirer should submit a 
portion of the stone which includes sections of the face as well as the side 
(or edge) and corner. 


INVOICING REQUIREMENTS 


Invoicing requirements for importations of monumental or building 
stone involving NAFTA claims are the same as the general invoicing re- 
quirements for stone discussed in our previous publications. See our In- 
formed Compliance Publications on MARBLE and GRANITE. Also 
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please see Section 141.86 of the Customs Regulations (19 C.FR. 141.86) 
for general invoicing requirements. 

The style number or brand name of the stone is very important and it 
would be helpful if this information appears on the invoice along with 
the marks, numbers and symbols which represent this merchandise. In 
addition, the invoice should indicate the geological nature of the stone 
(granite, basalt, gabbro, marble, limestone, serpentine, etc.) as well as 
the unit value, total value of the shipment, quantity and terms of sale. 
urthermore, the invoice should describe the exact form of the stone 
which is being imported and the precise extent to which it has been 
worked. Since the precise manner in which the stone was worked is 
often crucial to a NAFTA determination, one should be able to answer 
the following questions before making a NAFTA claim. It would be very 
helpful if this information appears on the invoice: 


1) Is the product an article, crude or roughly trimmed stone, 
crushed or ground stone, an unworked slab, a worked slab, etc.? 


1e 
F 


2) Has the stone simply been cut from the quarry block or has it 
been further worked? Has it been precision cut, honed, edge 
worked, beveled, dressed with a tool, furrowed, sand dressed, 
planed, ground, polished, chamfered, molded, ornamented, carved, 
etc.? What is the precise extent to which the stone has been worked? 

It would be very helpful if the invoice provides an exact description 
of all operations applied to either the face or edges of the stone.) 
3) What is the area and thickness of the product? 


When more than one country is involved in the production of the 
stone, it is very helpful if the invoice from the seller in the NAFTA coun- 
try presents a full and accurate description of the merchandise includ- 
ing information on the precise manner in which the stone was worked 
in the NAFTA country. It is also important that information on the pre- 
cise extent to which the stone was worked in the non-NAFTA country 
be present on the invoice representing the sale from the firm in the non- 
NAFTA country to the company in the NAFTA country. 

The original invoice from the non-NAFTA country (as well as any 
other shipping documents) should be retained by the firm in the NAF- 
TA country. In order to allow U.S. Customs to track the precise work 
which was done in each country, it is important that the same style num- 
ber or brand name be retained through the chain of documents (i.e., the 
invoice from the supplier in the NAFTA country should use the same 
style number which was used on the invoice documenting the sale of the 
original stone from the non-NAFTA country). By examining all the doc- 
uments, we should be able to determine the extent to which the stone 
was worked in each country and whether or not an allowable tariff shift 
took place in the NAFTA country. 

If the exporter or producer in the NAFTA country originally pur- 
chased the stone from another firm in the NAFTA country, the exporter 
or producer should retain the invoice from the first firm documenting 
the precise work which the original company performed on the stone. If, 
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in turn, the first firm in the NAFTA country had purchased the stone 
from a company in a non-NAFTA country, the invoice and other docu- 
ments representing the original sale from the non-NAFTA country 
must be retained. The invoice from the non-NAFTA country should 
document all the work performed on the stone in the non-NAFTA coun- 
try. 


ADDITIONAL INFORMATION 

Customs Electronic Bulletin Board 

The Customs Electronic Bulletin Board (CEBB) is an automated sys- 
tem which provides the entire trade community with current, relevant 
information regarding Customs operations and items of special inter- 
est. It was established as another effort to promote the Customs Service 
as “trade friendly” within the importing and exporting community. The 
CEBB posts timely information including proposed regulations, news 
releases, Customs publications and notices, etc which may be “down- 
loaded” to your own PC. The Customs Service does not charge the pub- 
lic to use the CEBB. You only pay telephone charges. The CEBB may be 
accessed by modem or through Customs Home Page on the World Wide 
Web. If you access it by modem, you must have a personal computer 
with a modem. The CEBB supports modem speeds from 2400 to 28,800 
baud. Set up your terminal as ANSI, set databits to 8, set parity to N and 
stopbits to 1. Dial (703) 921-6155 and log on with your name and choose 
a password. After a few questions, you are set to get up-to-date informa- 
tion from Customs. If you have any questions about the CEBB, call 
(703) 921-6236. 
The Internet 


The Customs home page on the Internet’s World Wide Web—which 
began public operation on August 1, 1996—also provides the entire 
trade community with current, relevant information regarding Cus- 
toms operations and items of special interest. It was established as 
another effort to promote the Customs Service as “trade friendly” with- 
in the importing and exporting community. The home page will post 
timely information including proposed and final regulations, rulings, 
news releases, Customs publications and notices, etc., which may be 
searched, read online, printed or “downloaded” to your own PC. In 
addition, the CEBB (see above) may be accessed through our Home 
Page. The Customs Service does not charge the public for this service, 
although you will need Internet access to use it. The Internet address 
for Customs home page is hitp://www.customs.ustreas.gov. 


Customs Regulations 


The current edition of Customs Regulations of the United States, in 
loose-leaf format, is available by subscription from the Superintendent 
of Documents, U.S. Government Printing Office, Washington, DC 
20402. The bound 1997 Edition of Title 19, Code of Federal Regulations, 
which incorporates all changes to the Customs Regulations from April, 
1996 through March, 1997 is also available for sale from the same ad- 
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dress. All proposed and final regulations are published in the Federal 
Register or is published daily by the Office of the Federal Register, 
National Archives and Records Administration, and distributed by the 
Superintendent of Documents. Information on on-line access to the 
Federal Register may be obtained by calling (202) 512-1530 between 
7 a.m. and 5 5p m. Eastern time. These notices are also published in the 
weekly Customs Bulletin described below. 

Customs Bulletin 

The Customs Bulletin and Decisions (“Customs Bulletin”) is a weekly 
- ication which contains decisions, rulings, regulatory proposals, 
notices and other information of interest to the trade community. It also 
contains decis sions issued by the U.S. . Court of International Trade and 
Customs related decisions of the U.S. Court of Appeals for the Federal 
Circuit. ie ind volumes are issued annually. The Customs Bulletin is 
available for sale from the Superintendent of Documents. 

Video Tapes 

¢ The U.S. Customs Service has prepared a two hour video tape in 
VHS format to assist Customs officers and members of the public in un- 
derstanding the new Rules of Origin for Textiles and Apparel Products 
which became effective on July 1, 1996. Copies of this tape are available 
from many trade organizations, customs brokers, consultants and law 
firms Thet it te may also be purchased for $20.00 (U.S. funds) directly 
Service (see below for ordering information). 

. ing order to assi st the trade, Customs has prepared a video tape en- 
titled “Customs Compliance: Why You Should Care.” This 30 minute 
tape is divided into two parts. Part I, almost 18 minutes in length, is de- 
signed to provide senior executives and others in importing and export- 
ing companies with an overview of some significant features of the 
Customs “Modernization Act” and some major reasons for adopting 
new strategies for minimizing legal exposure under this Act. Part II is 
intended primarily for compliance officers, legal departments and com- 
pany officers involved in importing and exporting. This latter Part, 
approximately 12 minutes in length, explains why Customs and the 
trade can benefit from sharing responsibilities under Customs laws and 

t pre yvides viewers with some legal detail relating to record keeping, po- 

tential penalties for non-compliance, and Customs Prior Disclosure 
program 

Part I features former Customs Commissioner George Weise, Assis- 
tant Pomenle ashen for Regulations and Rulings Stuart Seidel, and Mo- 
torola’s Vice President and Director of Corporate Compliance, Mr. Jack 
Bradshaw. Assistant Commissioner Seidel is the only speaker in Part IT. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

¢ The U.S. Customs Service has also prepared a 1342 minute video- 
tape, in VHS format, on Account Management. The videotape titled Ac- 
count Management: Team Building for World Trade contains 
discussion on what Account Management is, why there is a need for Ac- 
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count Management, and discussions with Customs Account Managers 
and Accounts relating to the benefits of Account Management from 
both the perspective of the Customs Service and the Trade Community. 
The tape is priced at $15.00 including postage (see below for ordering 
information). 

Video Tape Ordering Information: If you require further informa- 
tion, or would like to purchase one or more tapes, please forward your 
written request to: U.S. Customs Service, Office of Regulations and Rul- 
ings, Suite 3.4A, 1300 Pennsylvania Avenue, NW, Washington, DC 
20229, Attn: Operational Oversight Division. Orders must be accompa- 
nied by acheck or money order drawn ona U.S. financial institution and 
made payable to U.S. Customs Service. 


Informed Compliance Publications 


The U.S. Customs Service has prepared a number of Informed Com- 
pliance publications in the What Every Member of the Trade Communi- 
ty Should Know About: series. As of the date of this publication, the 
subjects listed below were available. 

aXe 1. Customs Value (5/96) 
eXe 2. Raw Cotton: Tariff Classification and Import Quotas 
(5/13/96) 
. NAFTA for Textiles & Textile Articles (5/14/96) 
. Buying & Selling Commissions (6/96) 
. Fibers & Yarn (8/96) 
. Textile & Apparel Rules of Origin (¢10/96, Revised 11/98) 
. Mushrooms (10/96) 
aXe 8. Marble (11/96) 
aXe 9. Peanuts (11/96) 
aXe 10. Bona Fide Sales & Sales for Exportation (11/96) 
eo 11. Caviar (2/97) 
#X0 12. Granite (2/97) 
#0 13. Distinguishing Bolts from Screws (5/97) 
14. Internal Combustion Piston Engines (5/97) 
15. Vehicles, Parts and Accessories (5/97) 
0 16. Articles of Wax, Artificial Stone and Jewelry (8/97) 
. Tariff Classification (11/97) 
. Classification of Festive Articles (11/97) 
. Ribbons & Trimmings (1/98) 
. Agriculture Actual Use (1/98) 
. Reasonable Care (1/98) 
. Footwear (1/98) 
. Drawback (3/98) 
. Lamps, Lighting and Candle Holders (3/98) 
25. NAFTA Eligibility and Building Stone (3/98, Revised 
12/98) 


ate 
ate 
aXe 
ex 

ate 
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26. Rules of Origin (5/98) 
27. Records and Recordkeeping Requirements (6/98) 
28. ABC’s of Prior Disclosure (6/98) 
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29. Gloves, Mittens and Mitts (6/98) 
30. Waste & Scrap under Chapter 81 (6/98) 
31. Tableware, Kitchenware, Other Household Articles and 
Toilet Articles of Plastics (11/98) 
aX 32. Textile & Apparel Rules of Origin Index of Rulings (11/98) 


® denotes publications which are available for downloading from the 
Customs Electronic Bulletin Board ((703)-921-6155 or through Cus- 
toms Home Page on the Internet); 

© indicates the publication is on Customs Home Page on the Internet’s 
World Wide Web (hitp://www.customs.ustreas.gov); 

@ denotes reprinted in 30/31 Customs Bulletin No.50/1, January 2 
1997; 


denotes reprinted in 32 Customs Bulletin No.2/3, January 21, 1998. 


Check the Customs Electronic Bulletin Board and the Customs Home 
Page for more recent publications. 


Other Value Publications 


Customs Valuation under the Trade Agreements Act of 1979 is a 
96-page book containing a detailed narrative description of the customs 
valuation system, the customs valuation title of the Trade Agreements 
Act (§402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (19 U.S.C. §1401a)), the Statement of Administrative 
Action which was sent to the U.S. ‘Congress in conjunction with the 
TAA, regulations (19 CFR §§152.000-152.108) implementing the valu- 
ation system (a few sections of the regulations have been amended sub- 
sequent to the publication of the book) and questions and answers 
concerning the valuation system. A copy may be obtained from the U.S. 
Customs Service, Office of Regulations and Rulings, Value Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 

Customs Valuation Encyclopedia (with updates) is comprised of rele- 
vant statutory provisions, Customs Regulations implementing the 
statute, portions of the Customs Valuation Code, judicial precedent, and 
administrative rulings involving application of valuation law. A copy 
may be purchased for a nominal charge from the Superintendent of 
Documents, Government Printing Office, PO. Box 371954, Pittsburgh, 
Pennsylvania 15250-7054. 

Additional information may be obtained from Customs ports of entry. 
Please consult your telephone directory for a Customs office near you. 
The listing will be found under U.S. Government, Treasury Depart- 
ment. 

The information provided in this publication is for general informa- 
tion purposes only. Recognizing that many complicated factors may be 
involved in customs issues, an importer may wish to obtain a ruling un- 
der Customs Regulations, 19 CFR Part 177, or obtain advice from an 
expert (such as a licensed Customs Broker, attorney or consultant) who 
specializes in Customs matters. Reliance solely on the general informa- 
tion in this pamphlet may not be considered reasonable care. 
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“YOUR COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 
on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 9, 1998. 
The following documents of the United States Customs Service, Of- 
fice of Regulations and Rulings, have been determined to be of sufficient 
interest to the public and U.S. Customs Service field offices to merit pub- 
lication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF HINGE AND GUIDE FOR SIDE 
DOORS OF VANS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classifi- 
cation under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a hinge and guide. This is a bracket and roller assembly 
that functions as a passenger side sliding door opening/closing mecha- 
nism for vans. Customs invites comments on the correctness of the pro- 
posed revocation. 


DATE: Comments must be received on or before January 22, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Commer- 
cial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the tariff classifi- 
cation of a hinge and guide for passenger side sliding doors of vans. 
Customs invites comments on the correctness of the proposed revoca- 
tion. 

In NY 874893, dated June 3, 1992, a bracket and roller assembly, re- 
ferred to as a hinge and guide, was held to be classifiable in subheading 
8302.10.30, HTSUS, as hinges designed for motor vehicles. The hinge 
and guide, which functions as an automotive door opening/closing 
mechanism, consists of a bent and formed steel rod with a forged steel 
bracket welded to one end and a radial ball bearing riveted to the other 
end. The ruling was based on the presence of the bracket by which the 
assembly was mounted to the inside of the vehicle’s door. NY 874893 is 
set forth as “Attachment A” to this document. 

It is now Customs position that the bracket and roller assembly or 
hinge and guide is a composite good under General Rule of Interpreta- 
tion (GRI) 3, HTSUS, that is made up of different components. The as- 
sembly performs functions appropriate both to goods of heading 8302, 
base metal mountings, fittings and similar articles suitable for motor 
vehicles, and to goods of heading 8482, ball or roller bearings. As we are 
unable to conclude that the function performed by either component is 
any more or less significant than that performed by the other, we pro- 
pose to classify the assembly under GRI 3(c) as a ball bearing, because 
heading 8482 occurs last in numerical order among the provisions which 
equally merit consideration. 

HQ 962384, revoking NY 874893, is set forth as “Attachment B” to 
this document. Before taking this action, we will give consideration to 
any written comments timely received. Claims for detrimental reliance 
under section 177.9, Customs Regulations (19 CFR 177.9), will not be 
entertained for actions occurring on or after the date of publication of 


this notice. 
Dated: December 7, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, June 3, 1992. 
CLA-2-83:S:N:N1:101-874893 
Category: Classification 
Tariff No. 8302.10.3000 
Mr. FRANK M. MURPHY 
JOHN V. CarRR & Son, INC 
PO. Box 33479 
Detroit, MI 48232-5479 


Re: The tariff classification of a bracket assembly-side rear door upper roller from 
Canada 


DEAR MR. MURPHY: 

In your letter dated May 20, 1992 you requested a tariff classification ruling. 

The item is an assembly which is used as a hinge and guide for the side doors of vans. It is 
comprised of a hot forged steel bracket, a formed steel rod, and a roller bearing. All three 
pieces are permanently fastened together. The bracket is bolted to the interior of the slid- 
ing door and the bearing rides in a track incorporated into the roof structure of the vehicle. 

The applicable subheading for the bracket assembly-side rear door upper roller will be 
8302.10.3000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
hinges of iron or steel, aluminum or of zinc: designed for motor vehicles. The rate of duty 
will be 3.1 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962384 JAS 
Category: Classification 


Tariff No. 8482.10.50 
Mr. DANIEL SEE 


AIR EXPRESS INTERNATIONAL 
PO. Box 5129 
Southfield, MI 48086-5129 


Re: NY 874893 Revoked; bracket and roller assembly; mechanism for opening and clos- 
ing sliding side doors of vans; hinge and guide designed for motor vehicles; hinges, 
mountings and fittings suitable for motor vehicles, Heading 8302; devices that fix, 
hold, guide and reduce friction, ball or roller bearings, Heading 8482, THK America, 
Inc. v. U.S., composite good consisting of different components, GRI 3. 


DEAR MR. SEE: 


On June 3, 1992, the Area Director of Customs, New York, issued NY 874893 to John V. 
Carr & Son, Inc., on behalf of St. Clair Forms, Inc., Blenheim, Ontario, Canada, concern- 
ing a bracket and roller assembly for passenger side sliding doors for vans. The decision 
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held that the assembly, referred to as a hinge and guide, was classifiable in subheading 
8302.10.30, Harmonized Tariff Schedule of the United States (HTSUS), as a hinge of iron 
or steel designed for motor vehicles. We have reconsidered this ruling and now believe that 
it 1S incorrect 


Facts 


The bracket and roller assembly (the assembly 


is described as part ¢ fa mechanism that 
opens and closes the passenger side sliding door on vehicles such as the Chevrolet Astro 
van and the GMC Safari mini van. The assembly consists of a t 

with a forged steel bracket welded to one end and a radial ball bea 
end 


t and formed ™ 2el rod 
ing riveted to the other 
In operation, the assembly is mounted on the inside of the van’s sliding door by means of 
the bracket so that the door is constrained to follow the path of a guide channel or track 
incorporated into the inside of the vehicle’s roof. The roller is a bearing of cold rolled steel 
construction that slides in the channel. It contains fifteen (15) steel balls held between an 
inner ring and a combined outer ring and tire that is contoured to fit in the channel. The 
roller supports the weight of the door 7 pended — the track. The function of the as- 
sembly is to guide the movement of the door along the path of the guide channel while re- 
ducing the friction caused by the moving assemk bly against the fixed channel 
The provisions under consideration are as follows 


8302 Base metal mountings, fittings and similar articles suitable for * 
doors * * *: parts thereof: 
8302.10 Hinges, and parts thereof, of iron or steel, of aluminum or of zinc: 
8302.10.30 Designed for motor vehicles 
8302.30 Other mountings, fittings and similar articles suitable for motor 
vehicles * m 
8302.30. Of iron or steel, of aluminum or of zinc 


« * 


8482 Ball or roller bearings, and parts thereof: 
8482.10 Ball bearings 
8482.10.50 Other 


Issue: 


Whether the bracket and roller assembly is a composite good; whether it is classified in 
heading 8302 or heading 8482. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. Under GRI 3(b), composite goods made up 
of different components shall be classified as if consisting of the component that imparts 
the essential character to the good. When goods cannot be classified in this manner, they 
shall be classified under GRI 3(c) in the heading which occurs last in numerical order 
among those which equally merit consideration. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally bind- 
ing, the ENs provide a commentary on the scope of each heading of the Harmonized Sys- 
tem and are thus useful in ascertaining the classification of merchandise under the 
System. Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Relev ant ENs at p. 1! 21: 3 state, in part, that heading 8302 covers general purpose base 
metal accessory fittings and mountings but that ae in these general classes remain in 
the heading even if designed for oo uses (e.g., door handles or hinges for automo- 
biles). The EN lists (A) Hinges of all types and ( C) Mountings, fittings and similar 
articles suitable for motor vohiaien: For example: window opening mechanisms (Em- 
phasis original). 

Other ENs at p. 1433 state that heading 8482 covers ball, roller, or needle roller type 
bearings that enable friction to be considerably reduced. They may be designed to give ra- 
dial support or to resist thrust. This EN states further that normally, bearings consist of 
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-oncentric rings or races enclosing the balls or rollers, and a cage which keeps them in 
id ensures that their spacing remains constant 

The outer portion of some bearings is significantly reinforced in thickness to provide 
weight-carrying capability. In addition, the inner and outer diameter surfaces are slightly 
contoured to permit the bearing to fit into and roll smoothly in a track. Known by various 
names, articles that function to position, hold and guide moving parts, as well as reduce 
friction between the moving parts and fixed parts, have been held to be ball or roller bear 
ings of heading 8482. See THK America, Inc. v. United States, 17 CIT 1169 (1993), and lexi- 

( ographic sources cited 


I 


to turn or pivot, and also as a bearing to position, hold and guide the door as it moves, as 
well as to reduce friction during movement. It is a composite good made up of different 
components which GRI 3(b) requires be classifiable according to its essential character. In 
this case, we are unable to conclude that the hinge function is any more or less significant 
to the overall utility of the assembly than is the bearing function. Both functions, in our 
opinion, are equally significant. For this reason, we are unable to establish the essential 
character of the good. Under GRI 3(c) the bracket and roller assembly is to be classified in 
heading 8482 as the heading which occurs last in numerical order. 


» bracket and roller assembly functions both as a hinge that permits the vehicle door 


Holding 
Under GRI3(c), HTSUS, the bracket and roller assembly or hinge and guide, is provided 


rR 


for in heading 8482. It is classifiable in subheading 8482.10.50, HTSUS. NY 874893, dated 
June 3, 1992, is revoked 
JOHN DURANT 
Director, 
Commercial Rulings Division 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF CORK AND RUBBER 
COMPOSITE GASKET MATERIAL AND FINISHED GASKETS 
MADE FROM THIS MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion under the Harmonized Tariff Schedule of the United Stated 
Annotated (HTSUSA) of cork and rubber composite gasket material 
and finished gaskets made from this material. Notice of the proposed re- 
vocation was published October 28, 1998, in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 43. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 


or withdrawn from warehouse, for consumption on or after February 
22, 1999. 


FOR FURTHERINFORMATION CONTACT: Suzanne Karateew, Reg- 
ulations Branch, Office of Regulations and Rulings, (202) 927-1475. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On October 28, 1998, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 32, Number 43, proposing to revoke Headquarters Rul- 
ing Letter (HQ) 087392, dated August 6, 1992, in which composite 
material consisting of between 60 and 80 percent by weight rubber, with 
the remainder consisting of agglomerated cork, was classified in head- 
ing 4504, HTSUSA, as “[A]gglomerated cork (with or without a binding 
substance) and articles of agglomerated cork,” by application of GRI 1. 
Upon review, Customs has determined that the subject composite mate- 
rial is classifiable in heading 4008, HTSUSA, which provides for 
“(P]lates, sheets, strip, rods and profile shapes, of vulcanized rubber 
other than hard rubber,” pursuant to a GRI 3(b) analysis. 

In HQ 087392, Customs determined that finished gaskets made from 
this material which were for use in automotive engines were classifiable 
in heading 8409, HTSUSA, and those for use in automotive transmis- 
sions were classifiable in heading 4504, HTSUSA. As Customs has de- 
termined that the subject composite material is properly classifiable in 
heading 4008, HTSUSA, the finished gaskets are classifiable in sub- 
heading 4016.93.1050, HTSUSA, which provides for “[O]ther articles of 
vulcanized rubber, other than hard rubber: Other: Gaskets, washers 
and other seals: Of a kind used in the automotive goods of chapter 87 

No comments were received in response to the October 28, 1998, Cus- 
TOMS BULLETIN notice. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking HQ 087392. HQ 004449, which serves to 
revoke the above cited ruling, is set forth as an Attachment to this docu- 
ment. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: December 4, 1998. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
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)F THE TREASURY 
5. CUSTOMS SERVICE 
DC, December 4, 1998 
CLA-2 RR:IA 004449 SK 
Category: Classification 
f No. 4008.21.0000 and 4016.93.1050 


f Headquarters Ruling Letter 087392 (8/6/92); Request for Internal Ad- 


lassification of Composite Cork/Rubber Gasket Material and Fin- 


ce issued you Headquarters Ruling Letter (HRL) 087392 in 


material made of a cork/rubber composite material in subheading 
10.1000, Harmonized Tariff Schedule of the United States (HTSUS); 

2d gaskets of the above material in subheading 8409.91.9190, HTSUS, 

ly provided for in the 1998 HTSUS under subheading 8409.91.1080) 

ch provides for “|P Jarts suitable for use solely or principally with the engines 

of heading 8407 or 8408: Other: Suitable for use solely or principally with spark- 

mition internal combustion piston engines (including rotary engines): Other: 

r vehicles of subheading 8701.20, or heading 8702, 8703 or 8704” or, if for com- 

pression-ignition internal combustion engines of heading 8408, in subheading 


8409.91.9990: and 


ished gaskets of the above m ial for use in automotive transmissions in 
1 90.2000 (currently provided for in the 1998 HTSUS under sub- 
heading 4504.90.0000 
on, HRL 087392 is deemed to be in error as regards the classifica- 
cork/rubber gasket material and the finished gaskets 
o section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
f Title VI (Customs Modernization) of the North American Free Trade Agree- 
L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
vocation of HQ 087392 was published on October 28, 1998, in the CuSTOoMS 
Vo ume 3Z Number 13 


tT } f 
i WO Classes ¢ 


merchandise are the subject of this revocation: finished gaskets and gas- 

in sheet or strip form. Both are made of acork and rubber composite material. 

nposition of the material varies from 60 to 80 percent by weight rubber and 20 to 40 

percent by weight cork. The cork and rubber are combined in Portugal and formed into 

The blocks are shipped to Canada where the importer slices the large pieces into 

sheets or elongated strips. Some of this material is shipped into the United States in sheet 
strip 1; some is cut to final shape as gaskets and then imported. 


ket material 


blocks 


t is the proper classification of the composite cork/rubber gasket material? 
What is the proper classification of the finished gaskets? 


Law and Analysis: 

Classification of merchandise under the HTSUS is governed by the General Rules of In- 
terpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Merchandise that can- 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, taken in order. 

Classification of the Gasket Material 


In HRL 087392, this office determined that the subject cork/rubber composite material 
was classifiable in heading 4504, HTSUS, which provides for “[A]gglomerated cork (with 
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e 


or without a binding substance) and articles of agglomerated cork,” by application of GRI 
1. In support of this classification, it was noted that the heading text described the subject 
material and the Explanatory Note to heading 4504, at page 717, described agglomerated 
cork with a binder of vulcanized rubber. 

Upon further consideration of this matter, Customs has determined that the rubber 
component of the subject material is described by heading 4008, HTSUS, which provides 
for “[P]lates, sheets, strip, rods and profile shapes, of vulcanized rubber other than hard 
rubber.” As the subject material is described in equally specific terms by headings 4008 
and 4504, HTSUS, classification is pursuant to a GRI 3(b) analysis 

GRI 3(b) provides: 


“(b) Mixtures, composite goods consisting of different materials or made up of differ- 

ent components, and goods put up in sets for retail sale, which cannot be classified by 

reference to 3(a), shall be classified as if they consisted of the material or component 

which gives them their essential character, insofar as this criterion is applicable.” 
Explanatory Note (EN) VIII to GRI 3(b) states: 


“[T]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or 
component, its bulk, quantity, weight or value, or by the role of a constituent material 
in relation to the use of the goods.” 


In applying these criteria to the material at issue, it is noted that the rubber component 
is of greater weight and value than the cork component. Moreover, the rubber component 
contributes an important function to the material’s end use as a gasket. A gasket is a seal 
or packing used to make a pipe or other joint air- or fluid-tight. As vulcanized rubber is 
compressible, it enhances a gasket’s ability to maintain a seal when joints compress or ex- 
pand. Vulcanized rubber is also impermeable to gas and liquid, thereby contributing to a 
gasket’s ability to maintain a seal. 

Based on the foregoing, Customs views the rubber component as imparting the essen- 
tial character to the composite material. Accordingly, classification is proper in subhead- 
ing 4008, HTSUS. 


Classification of the Finished Gaskets 


In HQ 087392, Customs determined that the gaskets for use in automotive engines were 
classifiable in heading 8409, HTSUS. Heading 8409 falls within Section XVI of the No- 
menclature. Legal Note 1(a) to Section XVI excludes “articles of a kind used in machinery 


* * * 


of vulcanized rubber other than hard rubber (heading 40.16).” As these gaskets are 
for use in machinery and are made of vulcanized rubber, classification in heading 8409, 
HTSUS, is precluded by direction of the Section Note 

Similarly, as the gaskets for use in automotive transmissions are made of vulcanized 
rubber, they are not classifiable as articles of agglomerated cork in heading 4504, HTSUS. 

The gaskets at issue in HRL 087392 are made of vulcanized rubber and are thereby clas- 
sifiable in subheading 4016.93.1050, HTSUS, which provides for “[O]ther articles of vul- 
canized rubber, other than hard rubber: Other: Gaskets, washers and other seals: Of a 
kind used in the automotive goods of chapter 87 * * * Other * * *.” 


HOLDING: 


HRL 087932 is hereby revoked. 

The gasket material is classifiable in subheading 4008.10.0000, HTSUS, which provides 
for “[P]lates, sheets, strip, rods and profile shapes, of vulcanized rubber other than hard 
rubber: of noncellular rubber: plates, sheets and strip,” dutiable at a rate of 0.7 percent ad 
valorem. 

The finished gaskets are classifiable in subheading 4016.93.1050, HTSUS, which pro- 
vides for “[O]ther articles of vulcanized rubber, other than hard rubber: Other: Gaskets, 
washers and other seals: Ofa kind used in the automotive goods of chapter 87 * * * Other,” 
dutiable at a rate of 2.7 percent ad valorem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after 
its publication in the CusToMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A TRAVEL DOCUMENT HOLDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of a travel document holder. The merchandise consists 
of azippered jacket or case which measures approximately 10% inches in 
height by 5% inches in width by 1 inch in depth (in the closed position). 
It has an outer composed of a woven textile fabric that has been coated 
with polyurethane plastic. The plastic surface faces outward. There is a 
flat, open pocket on the article’s exterior front and a wrist strap at- 
tached to the zipper pull. The interior surfaces of the case are also 
constructed of fabric-backed plastic. The case has a flat, open-top pocket 
which extends the full height and width of the opened case. On the right 
interior side are two flat, full-height pockets, one of which is zippered 
and the other is sleeve-like and open on the left. The interior left side of 
the case features two flat, full-height pockets, eight slots for business or 
credit cards, and one flat pocket with a transparent plastic window for 
an identification card. There also is a pen holder attached to the spine of 
the case. The article is imported without separable contents. Comments 
are invited with respect to the correctness of the proposed revocation. 


DATE: Comments must be received on or before January 22, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to, and may be inspected at, the U.S. Customs Service, Office of 
Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 


sification of a travel document holder. Customs invites comments as to 
the correctness of the proposed revocation. 
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In Port Ruling Letter (PD) C84151, dated February 26, 1998 (set forth 
as “Attachment A” to this document), an article described as a “travel 
document holder” was classified in subheading 4202.92.4500, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), the 
provision for “Trunks * * * attache cases, briefcases, school satchels 
* * *: Other: With outer surface of sheeting of plastic or of textile materi- 
als: Travel, sports and similar bags: Other.” 

It is now Customs position that, although the article described above 
may have the character of a container, it is not similar to attache cases, 
briefcases, or other containers enumerated in heading 4202, HTSUSA. 
The document holder is principally designed and intended for use as a 
cover or jacket to organize and protect small, flat documents, papers, 
and cards. As such, it is classified in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other ma- 
terials of headings 3901 to 3914: Other: Other, Other.” 

Customs intends to revoke PD C84151, in order to classify the travel 
document holder in subheading 3926.90.9880, HTSUSA. Before taking 
this action, we will give consideration to any written comments timely 
received. Proposed Headquarters Ruling Letter (HQ) 961827, revoking 
PD C84151, is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: December 8, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Seattle, WA, February 26, 1998. 


CLA-2-42 SE:C:D G02 C84151 
Category: Classification 


Tariff No. 4202.92.4500 
PAULA M. CONNELLY 


MIDDLETON & SHRULL-ATTORNEYS AT LAW 
44 Mall Road-Suite 208 
Burlington, MA 01803-4530 


Re: The tariff classification of a travel document case with outer surface of plastic sheet- 
ing from China. 


Dear Ms. CONNELLY: 


In your letter dated January 27, 1998 you requested a tariff classification ruling on be- 
half of your client, The Gem Group of Lawrence, Massachusetts. 
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The item which The Gem Group intends to import is a bifold travel document case (style 
8400) measuring approximately 10% x 1 x 5% inches and having an outer surface of poly- 
urethane backed by a woven textile fabric. The document case has an open top pocket on 
one exterior face, a large open top interior pocket extending the full length and width of 
the case when open, two open top interior pockets stacked one on top of the other on one of 
the two interior faces, the outermost having multiple card slots on its exterior surface and 
the innermost stacked directly over the larger full-length and width interior pocket, anda 
zippered pocket covering an open top pocket on the other of the two interior faces, these 
pockets also being stacked directly over the larger interior pocket 

The applicable subheading for the travel document case will be 4202.92.4500, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for for travel, sports and 
similar bags, with outer surface of sheeting of plastic. The rate of duty will be 20 percent ad 
valorem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 

19 C.ER. 1 
A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. 
ARTIS M. MorGaN, JR 
Port Director. 
Nancy K. JOHNSON, 
Supervisory Import Specialist 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE 
Washington, DC. 
A-2 RR:CR:TE 961827 GGD 
Category: Classification 
Tariff No. 3926.90.9880 
PAULA M. CONNELLY, ESQUIRE 
MIDDLETON & SHRULL 
44 Mall Road, Suite 208 
Burlington, MA 01803-4530 


Re: Revocation of Port Ruling Letter (PD) C84151; travel dczument holder; other articles 
of plastics; not attache case, briefcase, or similar container; Headings 3926, 4202. 


DEAR Ms. CONNELLY. 

In Port Ruling Letter (PD) C84151, issued February 26, 1998, on behalf of The GEM 
Group, Inc., Customs classified the article at issue in subheading 4202.92.4500, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSU SA), which provides for 

“Trunks * * * attache cases, briefcases, school satchels * * *: Other: With outer surface of 
sheeting of plastic or of textile materials: Travel, sports and similar bags: Other.” We have 


reviewed that ruling and have found it to be in error. Therefore, this ruling revokes PD 
C84151. 


Facts: 

The article at issue, described in PD C84151 as a “travel document case,” and identified 
by style 8400, is described in advertising/marketing literature as a “Document Holder.” 
The article consists of a jacket or case which is zippered on 3 sides and which measures 
approximately 10% inches in height by 5% inches in width by 1 inch in depth (in the closed 
position). It is black in color and has an outer layer composed of a woven textile fabric that 
has been coated, covered, or laminated with a cellular plastic identified as polyurethane 
(PU). The plastic surface of the layer faces outward. There is a flat, open, full-height pock- 


et on the article’s exterior front and a wrist strap attached to the zipper pull. Plastic foam 
and cardboard are sealed between the outer and inner surfaces of the article. 
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The interior surfaces of the case are also constructed of fabric-backed PU plastic. The 
case has a flat, open-top pocket which extends the full height and width of the case. On the 
right interior side (stacked over that pocket) are two flat, full-height pockets (one on top of 
the other), one of which is zippered and the other of which is sleeve-like and open on the 
left. The interior left side of the case features two flat, full-height pockets (again, one on 
top of the other and both stacked over the largest pocket noted above). Attached on top of 
those pockets are eight slots for business or credit cards and one flat pocket with a trans- 
parent plastic window for an identification card. There also is a pen holder attached to the 
spine of the case. The article is imported without separable contents 


Issue: 

Whether the article is classified under heading 4820, HTSUSA, which covers, among 
other goods, articles of stationery including cover boards and book jackets; under heading 
4202, HTSUSA, which covers, in part, attache cases, briefcases, school satchels, and simi- 
lar containers; or under heading 3926, HTSUSA, which covers other articles of plastics 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUS by offering guidance in understanding 
the scope of the headings and GRI. 

Among other merchandise, chapter 48, HTSUSA, covers articles of paper or of paper- 
board. Among the items covered by heading 4820, are notebooks, letter pads, memoran- 
dum pads, diaries and similar articles, binders (looseleaf or other), folders * * * and other 
articles of stationery * * * including cover boards and book jackets. * * * The EN to head- 
ing 4820 indicate that the heading covers various articles of stationery including (in addi- 
tion to the examples noted above) notebooks of all kinds, file covers, files (other than box 
files), and portfolios. The EN also suggest that the goods of the heading may be bound with 
materials other than paper (e.g., leather, plastics or textile material) and have reinforce- 
ments or fittings of metal, plastics, etc. Although the document holder’s primary purpose 
is apparently related to the organization of documents, cards, and papers—imported 
without contents—the case is not classifiable as an article of stationery under heading 
4820. 

Among other goods, heading 4202, HTSUSA, provides for attache cases, briefcases, and 
similar containers. The exemplars named in heading 4202 have in common the purpose of 
organizing, storing, protecting, and carrying various items. EN (c) to heading 4202 indi- 
cates that the heading does not cover articles which, although they may have the character 
of containers, are not similar to those enumerated in the heading, for example, book cov- 
ers and reading jackets, file-covers, document-jackets * * * and which are wholly or mainly 
covered with leather, sheeting of plastics, etc. Such articles fall in heading 4205 if made of 
(or covered with) leather or composition leather, and in other chapters if made of (or cov- 
ered with) other materials. 

Among other merchandise, chapter 39, HTSUSA, covers plastics and articles thereof. In 
pertinent part, note 2(ij) to chapter 39, HTSUSA, states that “[t]his chapter does not cover 
* * * trunks, suitcases, handbags or other containers of heading 4202.” Heading 3926, 
HTSUSA, covers “Other articles of plastics and articles of other materials of headings 
3901 to 3914.” The EN to heading 3926 indicate that the articles covered by the heading 
include protective bags, file-covers, document-jackets, and similar protective goods made 
by sewing or glueing together sheets of plastics. 

If the document holder is prima facie classifiable under heading 4202, HTSUSA, it may 
not be classified under heading 3926. In Headquarters Ruling Letter (HQ) 957943, issued 
November 22, 1995, among the five articles classified, this office classified three styles of 
vinyl diary covers (imported without paper inserts) in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” Although that ruling was modified by operation oflaw 
with respect to model numbers 202-6099 and 201-5099 (see HQ 958927, issued June 17, 
1998, following the rationale of the Court of International Trade in Avenues in Leather v. 
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United States, 11 F. Supp. 2d 719, Slip Op. 98-54, decided April 24, 1998), it was found that 
the relatively compact size of the three other model nos., i.e., 146-6099, 101-6099, and 
114-6099 (two of which were considerably larger than the subject document holder), ren- 
dered them ill-suited for use as containers of heading 4202. 

With regard to whether the subject document holder is prima facie classifiable under 
heading 4202, HTSUSA, it must be determined whether the article merely has the charac- 
ter of 4202 containers, or whether its primary purpose is to organize, store, protect, and 
carry various items. The article is designed as a cover or jacket to organize and protect 
small documents, papers, and cards. The article’s depth of only one inch indicates that it is 
not designed to easily store, protect, and carry additional items such as a newspaper, a 
book, and/or other objects normally carried in an attache case or briefcase. Although the 
document holder has the character of a container, perhaps with more features than a sim- 
ple jacket or cover, it does not have the requisite physical attributes Customs has found 
common to the containers of heading 4202. The case is therefore not prima facie classifi- 
able under heading 4202. 

As previously noted, articles with the character of containers that are not similar to 
those enumerated in heading 4202 fall in heading 4205 if made of (or covered with) leather 
or composition leather, and in other chapters if made of (or covered with) other materials. 
Since the document holder is essentially made of plastic, it falls in heading 3926 and is clas- 
sified in subheading 3926.90.9880, HTSUSA. See also New York Ruling Letter (NY) 
C84823, issued March 11, 1998, NY C82389, issued December 12, 1997, and NY 882293, 
issued February 23, 1993, with respect to the classification of similar merchandise essen- 
tially made of textile materials. 


Holding: 

The article described as a “document holder” and identified by style 8400, is classified in 
subheading 3926.90.9880, HTSUSA, the provision for “Other articles of plastics and ar- 
ticles of other materials of headings 3901 to 3914: Other: Other, Other.” The general col- 
umn one duty rate is 5.3 percent ad valorem. 

PD C84151, issued February 26, 1998, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF DISPOSABLE PLASTIC LINER BAG FOR 
USE WITH A COLOSTOMY BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of “Colo-Majic Liners” disposable plastic liner bags for use with a 
colostomy bag, under the Harmonized Tariff Schedule of the United 
States (HTSUS). Notice of the proposed revocation was published on 
October 28, 1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 22, 1999. 
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FOR FURTHER INFORMATION CONTACT: Michael McManus, Of- 
fice of Regulations and Rulings, Genera! Classification Branch, (202) 
927-2326. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On October 28, 1998, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 32, Number 43, proposing to revoke NY A87871, dated 
October 4, 1996, which classified “Colo-Majic Liners” plastic liner bags 
in subheading 3923.21.00, HTSUS, as bags of polymers of ethylene 
when made of polyethylene, and in subheading 3923.29.00, HTSUS, as 
bags of other plastics when not made of polyethylene. No comments 
were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY A87871 to reflect the proper classifica- 
tion of “Colo-Majic Liners” plastic liner bags in subheading 3926.90.20, 
HTSUS, as fittings for colostomy bags of plastic. HQ 961529 is set forth 
as the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 8, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE 
Washington, DC, December 8, 1998. 
CLA-2 RR:CR:GC 961529 MGM 
Category: Classification 
Tariff No. 3926.90.20 
DouG.as H. WOLRICH 
CoLo-Masic LINERS 
1360 Chesterfield Ave 
North Vancouver, B.C. 
V7M 2M9, Canada 
Re: NY A87871 revoked; “Colo-Majic Liners,” disposable plastic liner bag for use with a 
colostomy bag. 
DEAR MR. WOLRICH 


This is in reference to your letter of October 25, 1997, to our National Commodity Spe- 
cialist Division, concerning New York Ruling Letter (NY) A87871, issued to Border Bro- 
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1 your behalf, on October 4, 1996. In NY A87871, disposable plastic 


ri with a colostomy bag were held to be classifiable in subheading 
0090, Harmonized Tariff Schedule of the United States (HTSUS), when com 


f polyethylene, and in subheading 3923.29.00, HTSUS, when ex mposed « 


2 of plastics 
han polyethylene 


suant to sectior (1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1 1 ) 
623 of Title VI (Customs Modernization) of the North American Free Tra 


mplementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed 
of NY A87871 was published on October 28, 1998, in the Customs Bul 


mments were received in 


imported are specially adapted for use with colostomy bags 


rrowed opening and a flanged or tapered portion just below the 


g forms a mouth for the bag which can accept the intestinal 
»d or tapered portion helps hold the liner t place. The wider 


1 the colostomy bag, receives and holds the waste mate! 


- described in patent number 5,423,782, “Disposable 


lo-Majic Liners” plastic liner bags are classified in I 


conveyance or packing of goods, or heading 3926, HTS 


e US. is classified under the HTSUS. Tariff classification 
is governed by the pr inciples se t forth i n the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context which requires otherwise, by the Additional 

J iles of Interpretation T * ©GRIs and the Ad litional U.S. Rules of Interpretation are 
f the HTSUS and are to be considered statutory provisions of law 
1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings ee shall be determined aoecnming sto the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. In 
interpreting the HTSUS, the E xplanatory Notes (ENs) of the Hered zed Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive or le- 
gally binding, provide acommentary on the scope of each heading, and are generally indic- 
ative of the proper interpretation of the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127 
August 23, 1989) 
The following headings are relevant to the classification of this product 
392% Articles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closures, of plastics 
Sacks and bags (including cones) 

3923.21.00 Of polymers of ethylene 

3923.29.00 Of other plastics 

3926 Other articles of plastics and articles of other materials of headings 

3901 to 3914: 
3926.90 Other 
3926.90.20 Ice bags; douche bags, enema bags, colostomy bags, hot water 
bottles, and fittings therefore * * * 

In NY A87871, this merchandise was classified in subheading 3923.21.00, HTSUS, if 
made of polyethylene, or subheading 3923.29.00, HTSUS, if made of plastic other than 
polyethylene. To be classifiable in heading 3923, HTSUS, an article must be for the con- 
veyance or packing of goods. “Goods” is defined as “1 movable personal property [or] 
2 merchandise; wares.” Webster’s New World Dictionary of American English, 3rd ed. 
1988. We have held various kinds of trash bags to be included within heading 3923, 
HTSUS, on the basis of EN 39.23(a). HQs 083061, dated March 27, 1990, and 084036, 
dated June 13, 1989. However, we are aware of no rulings holding human waste, which a 
colostomy liner bag contains, is “goods” within the meaning of heading 3923, HTSUS. We 
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note that in HQ 958803, dated August 27, 1996, it was held that human cadavers are not 
“goods” of heading 3923, HTSUS. We conclude that “Colo-Majic Liners” are not articles 
for the conveyance or packing of goods within heading 3923, HTSUS. 

The merchandise is described in the residual heading for other articles of plastic, in 
heading 3926, HTSUS. The plastic liner bags are small, standardized parts specially 
adapted for use with colostomy bags, thus they are “fittings” for use with colostomy bags 
of plastics. 

Holding 

“Col-Majic Liners” plastic liners are classified in subheading 3926.90.20, HTSUS, as fit- 
tings for colostomy bags of plastic 

NY A87871, dated October 4, 1996, is revoked. In accordance with 19 U.S.C. 1625(c)(1), 
this ruling will become effective 60 days after its publicaticn in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)) 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF PC-POS KEYBOARD WITH MSR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of a personal computer (PC)—point-of-sale (POS) key- 
board with a magnetic strip reader (MSR) under the Harmonized Tariff 
Schedule of the United States (HTSUS). 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 22, 1999. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On November 4, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 44, proposing to modify HQ 957491, 
dated July 31, 1996, concerning the tariff classification of the PC-POS 
keyboard with MSR. No comments were received in response to the no- 
tice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
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of the North American Free Trade Agreement Implementation 
Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ies that Customs is modifying HQ 957491 to reflect the proper classifi- 


cation of the PC-POS keyboard with MSR under subheadings 
8471.92.20 (1994) and 8471.60.20 (1998), HTSUS, as a keyboard. HQ 
961259 modifying HQ 957491 is set forth as the Attachment to this doc- 


ument 


Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: December 8, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 8, 1998. 


CLA-2 RR:CR:GC 961259 DWS 
Category: Classification 
Tariff No. 8471.92.20 and 3471.60.20 
E. BURKE 
ICHARDSON & COLBURN 


Reconsideration of HQ 957491; PC-POS Keyboard with MSR. 
DEAR MR. BURKE 

This is in response to your letter dated December 5, 1997, to the Port Director of Cus- 
toms, Chicago, Illinois, on behalf of Preh Electronics, Inc., requesting reconsideration of 
HQ 957491, dated July 31, 1996, specifically concerning the classification of the personal 
computer (PC)—point-of-sale (POS) keyboard with a magnetic stripe reader (MSR) under 
the Harmonized Tariff Schedule of the United States (HTSUS). Your letter was referred to 
this office for a response. 

Pursuant to 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub.L. 103-82, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of HQ 957491 was published on November 4, 1998, in the CUSTOMS BULLE- 
TIN, Volume 32, Number 44. No comments were received in response to the notice. 


Facts: 


The PC-POS keyboard with MSR (referred to as “Sample C3” in HQ 957491) is a 
QWERTY-style keyboard with housing and interface electronics containing a slot for the 
MSE. It also consists of additional “rows and columns” keys which may be programmed to 
accommodate a customer’s unique specifications, such as POS applications. You state that 
the keyboard is specifically designed for use with IBM or IBM-compatible PCs. The key- 
board also includes an additional “wedge”, which extends the flexibility of both the key- 
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board and a PC using the keyboard to various other external applications, such as laser 
scanners. 


Issue: 

Whether the PC-POS keyboard with MSR is classifiable under subheadings 8471.92.20 
(1994) and 8471.60.20 (1998), HTSUS, as a keyboard, or under subheading 8537.10.90, 
HTSUS (1994 and 1998), as an other board for electric control or the distribution of elec- 
tricity. 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s). GRI 1 provides that classification is determined according 
to the terms of the headings and any relative section or chapter notes. 

Because HQ 957491 dealt with the classification of the keyboard entered both before 
(1994) and after amendments to chapter 84, note 5, HTSUS, were implemented in 1996, 


we will provide the proper classification of the keyboard for 1994 as well as under the cur- 
rent tariff schedule. 


1994 


The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * * 
Other: 

8471.92 Input or output units, whether or not entered with the rest of 
a system and whether or not containing storage units in the 
same housing: 

Other: 
8471.92.20 Keyboards. 
Other: 
Other: 
8471.92.88 Other. 


* * ~~ *x A 


8537 Boards, panels (including numerical control panels), consoles, desks, 
cabinets and other bases, equipped with two or more apparatus of 
heading 8535 or 8536, for electric control or the distribution of electric- 
ity, including those incorporating instruments or apparatus of chapter 
90, other than switching apparatus of heading 8517: 

8537.10 For a voltage not exceeding 1,000 V: 

8537.10.90 Other. 


* * * * 
In part, chapter 84, note 5, HTSUS, states: 
(Ayes 
(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separately housed units. A unit is to be regarded as being a part 
of the complete system if it meets all of the following conditions: 
(a) It is connectable to the central processing unit either directly or through 
one or more other units; and 
(b) It is specifically designed as part of such a system (it must, in particular, un- 
less it is a power supply unit, be able to accept or deliver data in a form (code or 
signals) which can be used by the system). 
Such units entered separately are also to be classified in heading 8471. 
Heading 8471 does not cover machines incorporating or working in conjunction with 
an automatic data processing machine and performing a specific function. Such ma- 


chines are classified in the headings appropriate to their respective functions or, fail- 
ing that, in residual headings. 


In HQ 957491, we held the subject keyboard to be classifiable in heading 8537, HTSUS, 
specifically under subheading 8537.10.90, HTSUS. In precluding classification of the key- 
board in heading 8471, HTSUS, we stated that: 


Samples * * * C3 (the PC-POS) are not specifically designed as parts of ADP systems, 
are used with machines performing a specific function, and therefore, cannot be clas- 
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sified as ADP units. * * * Sample C3 has additional (programmable) rows and col- 


mns keys and a magnetic stripe reader that makes it particularly suitable for POS 
applications. It also includes an additional “wedge,” which provides the capability to 
connect different peripherals, such as a laser scanner. These samples cannot, accord- 
ing to note 5, be classified as units for ADP machines under heading 8471, HTSUS 

1994). See, e.g., HQ 955868, dated May 20, 1994 (wherein a POS terminal incorpo- 
rating an ADP machine was classified as a cash register under heading 8470, 
HTSUS); HQ 087513, dated November 5, 1990 (wherein a laser machinery center 
witha ‘compute r numerical control” (CNC) w 


as classified as a laser machine tool un- 
er heading 8456, HTSUS 


You state that the keyboard connects directly to the central processing unit (CPU) of an 
IBM or IBM- re e PC, and can function only when connected to an operating PC 
Also the keyboard relays data to and receives information from the PC. When the PC user 
depresses a key on the keyboard, the keyboard sends a signal to the CPU; this signal is 

hen int —_— and used by the PC according to the automatic data processing (ADP) 
application utilized by the system user. Based upon this information, we now agree that 
the subject keyboard meets the terms of chapter 84, note 5(B), HTSUS, and is described as 
an ADP unit in heading 8¢ 47 1, HTSUS, specifically under subheading 8471.92.20, HTSUS 

HQs 955868 and 987513 are cited in HQ 957491 as precedent for the exclusion of the 
keyboard from classification in heading 8471, HTSUS. However, both of those rulings 
dealt with the classification of machines (POS terminal and laser machinery center) incor- 
porating computer-type devices. It is now our position that these rulings are therefore dis- 
tinguishable from the present situation concerning the classification of a keyboard which 

in its condition as imported, specifically designed for use with a PC 
end use of the PC. 

We also agree that the keyboard meets the terms of heading 8537, HTSUS, which is 
broad in coverage. The keyboard is a board, containing switches of heading 8536, HTSUS, 
for electric control or the distribution of electricity. 

In part, GRI 3(a) states that: 


q regardless of the 


[t]he heading which provides the most specific description shall be preferred to head- 
ings providing a more general description * * * 

It is our position that heading 8471, HTSUS, more specifically describes the keyboard 
then does heading 8537, HTSUS. The keyboard must meet the terms of heading 8471, 
HTSUS, and theref ore chapter 84, note 5, HTSUS, to be deemed an ADP unit. We find that 
the language of heading 8537, HTSUS, is not as stringent a test. Therefore the subject key- 
board is classifiable in heading 8471, HTSUS 

However, we must determine in which provision of heading 8471, HTSUS, the keyboard 
is classifiable. Keyboards are specifically classifiable “under subheading 8471.92.20, 


HTSUS, and MSRs are classifiable under subheading 8471.92.88, HTSUS. 
GRI 6 states that: 


[flor legal purposes, the classification of goods in the subheadings of os shall be 
determined accordin g to the terms of those subheadings and any related rege eae 
notes and, mutatis mutandis, to the above rules, on the understanding that only sub- 
headings at the same level are comparable. For the purposes of this rule, the relative 


section, 
quires. 


Section XVI, note 3, HTSUS, states that: 


[ulnless the context otherwise requires, composite machines consisting of two or 
more machines fitted together to form a whole and other machines adapted for the 
purpose of performing two or more complementary or alternative functions are to be 
classified as if consisting only of that component or as being that machine which per- 
forms the principal function. 


chapter and subchapter notes also apply, unless the context otherwise re- 


As the subject keyboard also contains a MSR component, it is our position that it is a 
composite machine. GRI 6 allows us to apply section XVI, note 3, HTSUS, the note which 
governs the classification of composite machines in section XVI, HTSUS, at the subhead- 
ing level. 

Based upon section XVI, note 3, HTSUS, the keyboard is to be classifiable as if consist- 
ing only of that component which performs the principal function. Therefore, we must de- 
termine whether the keyboard or the MSR functions of the keyboard constitute its 
principal function. Based upon the literature provided and the arguments presented, al- 
though the MSR is provided to enhance the capability of the keyboard, the principal func- 
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tion is that of the keyboard itself. The merchandise may be used with a PC without ever 


utilizing the MSR or “wedge” components. Therefore, the subject keyboard is classifiable 


under subheading 8471.92.20, HTSUS. See NY 872612, dated March 27, 1991 


1998 
he HTSUS provisions under consideration are as follows 


8471 Automatic data processing machin 
8471.60 


es and units thereof; * * 
Input or output units, w hether or not containing storage units 
in the same housing 
Other 
8471.60.20 Keyboards 


8537 , panels, consoles, desks, cabinets and other bases, equipped 

with two or more apparatus of heading 8535 or 8536, for electric control 

or the distribution of electricity, including those incorporating instru- 

ments or apparatus ol chapter 90, and numerical control apparatus, 
ier than switching apparatus of heading 8517 

8537.10 ‘or a voltage not exceeding 1,000 V 

8537.10.90 


As was stated in HQ 957491, in 1996, chapter 84, note 5, HTSUS, was substantially mo- 


dified. It now states 


B) [alutomatic 


ta processing machines may be in the form of systems consisting 
ofa variable numb 


er of separate units. Subject to paragraph (FE) below, a unit is to be 
regarded as being a part of a complete system if it meets all the following conditions: 
a) Itisofaki 


n 


nd solely or principally used in an automatic data processing sys- 
ter 


b) It is connectable to the central processing unit either directly or through 
one or more other units; and 

c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system 


C) Separately presented units of an automatic data processing machine are to be 
classified in heading 8471. 

D) Printers, keyboards, X-Y coordinate input devices and disk storage units which 
satisfy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to be clas- 
sified as units of heading 8471. 

(E) Machines performing a specific function other than data processing and incor- 
porating or working with an automatic data processing machine are to be classified in 
the headings appropriate to their respective functions or, failing that, in residual 
headings 

In HQ 957491, we again held the subject keyboard to be classifiable in heading 8537, 
HTSUS, specifically under subheading 8537.10.90, HTSUS. In precluding classification of 
the keyboard in heading 8471, HTSUS, we stated that 


njote 5(D) must be read in light of note 5(E) to chapter 84, HTSUS. Note 5(B) to chap- 
ter 84, HTSUS, provides that a unit is to be regarded as being a part of an ADP system 
if it meets all the listed conditions, “subject to note 5(E) to chapter 84, HTSUS.” Note 
5(E), which prior to 1996 was found following notes 5(A) and 5(B) under note 5 (see 
above), provides that “[mJachines performing a specific function other than data 
processing and incorporating or working in conjunction with an automatic data 
processing machine are to be classified in the headings appropriate to their respective 
functions or, failing that, in residual headings (addition to 1996 text in bold face).” 
Thus, while note 5(D) negates the sole or principal use requirement when considering 
classification of printers, keyboards, X-Y coordinate input devices and disk stora- 
ge units, note 5(E) provides a separate prerequisite to the classification of any ADP 
machine and, therefore, ADP unit. To be classified as an ADP unit, a device must be 
used with a machine that is considered, for classification purposes, an ADP machine. 
See chapter 84, note 5(A), HTSUS (1994/1996) (defining “automatic data processing 
machines” for purposes of heading 8471, HTSUS) 


* * * 
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lhe classification of sample C3 (the PC-POS), in light of the 1996 amendments, is a 


more difficult determination. However, it is our opinion that sample C3, altho ugh it 
can be connected to 1 standard, desktop PC, cannot be classified as an ADP input unit 
under heading 8471, HTSUS Although “principal use” is not required, some degree 
‘capacity” for use with an ADP machine, in light of the purpose of the 1996 amend 
nents, must be required. To be “capable” of being used with an ADP machine, a de- 
vice must be actually, practically and commercially fit for such use. Such “capacity” 
requires more than a casual, incidental, exceptional or possible use 
Sample C3 has additional (programmable) rows and columns keys and a magnetic 
stripe reader that makes it particularly suitable for POS applications. It also includes 
an additional “wedge,” which provides the capability to connect different peripherals, 
uch as a laser scanner. Because of its special design, sample C3 costs a great deal more 
than a “standard” desktop keyboard (approximately ten times more than the “stan- 
dard” keyboard). Moreover, sample C3 provides certain features (i.e., many program- 
nable function keys; “wedge”) that would not be used if connected to a standard 
desktop PC. Thus, while sample C3 can be connected to a standard, desktop PC, it is 
highly unlikely that one would purchase it for such use, as it is not practically and 
commercially fit for such use. While counsel for Preh has provided pictures of sample 
C3 connected to a standard, desktop PC, it is our opinion that any such use would be 
merely “casual, incidental, exceptional or possible.” This type of use was not the type 
contemplated by the amendments to chapter 84, note 5, HTSUS. Accordingly, sample 
C1 [sic], * * * is classifiable under subheading 8537.10.90, HTSUS. 

It is our understanding that the 1996 addition of note (D) to chapter 84, note 5, HTSUS 
was intended to be expansive, not restrictive. Indeed, as noted in HQ 957491, for merchan- 
dise to meet the terms of note (D), the product need not meet the “sole or principal use’ 
test of chapter 84, note 5(B)(a), HTSUS. We now find that the “actually, practically and 
commerc ee fit for such use” test created in HQ 957491 is too strict. In utilizing such a 
test, it appears that an actual use requirement is substituted for the “sole or principal use’ 
req rome nt of chapter 84, note 5(B)(a), HTSUS. Based upon information we have re- 
ceived, it is our understanding that such a restrictive substitution was not intended by the 
drafters of note (D) 

The test for meeting the terms of note (D) should be what is specifically required in note 
(D). If certain devices satisfy the conditions of chapter 84, notes 5(B)(b) and (c), HTSUS, 
they are to be classified as units of heading 8471, HTSUS. As we have previously stated, 
the subject keyboard is connectable to a CPU and it is able to accept or deliver data in a 
form which can be used by an ADP machine, thereby satisfying the terms of chapter 84, 
notes 5(B)(b) and (c), and note 5(D), HTSUS. 

We will confine the application of chapter 84, note 5(E), HTSUS, to the subject merchan- 
dise. Based upon the information provided, and contrary to the holding in HQ 957491, the 
subject keyboard performs a data processing function, as its intended use is to input data 
In fact, it is our understanding that a keyboard user can manually input the data from a 
credit card or other card into the PC by punching the keys of the keyboard rather than 
sliding the card through the MSR. Therefore, the MSR does not necessarily have to be uti- 
lized. Consequently, because the purpose of the keyboard is for data input, it is now our 
position that chapter 84, note 5(E), HTSUS, dees not preclude classification of the key- 
board in heading 8471, HTSUS. We also note that, as previously stated, MSRs themselves 
are classifiable in heading 8471, HTSUS. 

As we have now determined that the keyboard is described in heading 8471, HTSUS, as 
an ADP unit, based upon our analysis of the classification of the keyboard under the 1994 
HTSUS (same rules apply), it is our position that the keyboard is classifiable under sub- 
heading 8471.60.20, HTSUS. See NY 817753, dated January 4, 1996. 

Holding: 

The PC-POS keyboard with MSR is classifiable under subheadings 8471.92.20 (1994) 
and 8471.60.20 (1998), HTSUS, as a keyboard. 

HQ 957491 is modified to reflect the reasoning herein. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms regulations [19 CFR 177.10(c)(1)]. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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